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PREFACE

This work is intended as a study of the relations

of the United States with Spain during the late Cuban

insurrection and the resultant Spanish war. The his-

tory of the conduct of the belligerents from the stand-

point of international law has been emphasized. The
method of treatment is not without numerous prece-

dents in recent monographic literature : Amedee Bre-

net, " La France et L'Allemagne devant le droit inter-

national pendant les operations militaires de la gtierre

de 1870-71," Paris, 1902; Takahashi, "Cases on

International Law during the Chino-Japanese War,"

1899 ; Baty, " International Law in South Africa ;

"

Smith and Sibley, " International Law as interpreted

during the Russo-Japanese War," Boston, 1905 ; and

Hershey, " International Law and Diplomacy of the

Russo-Japanese War," are conspicuous and more or

less ambitious undertakings of the same kind. The
French writers have given this aspect of recent history

the most careful attention. They have several mono-

graphs on the Spanish-American war : Viallate, " Es-

sais d'histoire diplomatique americaine," Paris, 1905 '^

Lebrand, " La guerre hispano-americaine et le droit

des gens," Paris, 1904, and Le Fur, " fitude sur la

guerre hispano-americaine de 1898, envisagee au point

de vue du droit international public," Paris, 1899. The
latter by a well-known professor of international law

at Caen, France, is the fullest study of the subject that

'Reviews in Am. Hist. Rev., XI, p. 423; Pol. Sci. Quar.,

IQ06, p. 319.

9



lO PREFACE

has appeared, and in many particulars is an excellent

treatise. However, it was written before the publica-

tion of the " Foreign Relations of the United States,"

and is based almost exclusively on Spanish and French

sources, and correspondingly shares the severe anti-

American prejudices of an enemy. This fact, together

with its appearance before the problems connected with

the transfer of the islands had been met, makes it

inadequate. The custom, however, which M. Le Fur

has followed, of printing extended quotations from

the continental newspapers and Spanish Documents,

makes it an invaluable source book, and one which

has been very freely used. A study by Dr. Horace

E. Flack, " Spanish-American Diplomatic Relations

Preceding the War of 1898,"^ has been very helpful

for the first part of the period. I take this oppor-

tunity to express my deep gratitude to Professor W.
W. Willoughby of Johns Hopkins University, in

whose seminar and under whose guidance this study

was originally begun; to my colleague. Professor

Henry E. Bourne of Western Reserve University;

and to the editor of this series. Professor John M.

Vincent of Johns Hopkins University, for criticism and

helpful suggestions that have been made in course

of the preparation. It is only fair to say that none

of these are in any way responsible for the conclusions

that have been reached or for the errors that appear.

Further particular acknowledgments are made through-

out in the footnotes.

Owing to the greater resources and activity of the

American forces during the war, Spain was placed

upon the defensive from the beginning. The result

''Johns Hopkins Studies, series 24, nos. 1-2, 1906.



PREFACE I I

was to give comparatively few chances to test or criti-

cize Spanish practice except for the period of the

Cuban war. For the succeeding time the study be-

comes of necessity almost entirely a criticism of Ameri-

can usages in warfare. A serious effort has been

made to present the subject dispassionately, but the

point of view throughout is American, the greater

part of the sources have an American origin, and the

aim has been to exhibit the foreign policy and practice

of the United States during this period, both as a

neutral and as a belligerent. No pretension of doing

the same for Spain is made at this time.





CHAPTER I

Cuba and National Policy

Every nation places its own interpretation upon the

rights and obligations which belong to it under inter-

national law. This is to say that national policies

constitute a strong and determining influence upon the

principles or usages of international law which a state

is willing to recognize and to observe in practice. On
the borderlands of international law are disputed ques-

tions, and national interests influence the attitude to-

ward such. England, with coaling stations at con-

venient intervals around the world, has held a doctrine

of neutral obligations on coaling which France has

been unwilling to recognize. Spain, without a large

navy, has refused to accept the rule for the abolition

of privateering after all the great powers have made
it an established principle of action. Russia, placed

at a disadvantage by the suddenness of the first acts

of war inflicted by Japan, insisted upon the necessity

of a preliminary declaration of war, even though such

a position ran counter to opinion and practice. This

principle of action, based on selfish national interests,

has held true in all international affairs. Writers upon

international law who are supposed to speak without

bias are divided on controverted points along the line

of national policies.

The history of American diplomacy forms no ex-

ception to the domination of national interests in na-

tional policy. This seems axiomatic, so fully is it

13



14 CUBA AND NATIONAL POLICY

recognized. The task undertaken in the present chap-

ter is a survey of the influence upon American national

policy of Spanish-American diplomacy respecting Cuba

throughout three quarters of a century. The status

of Cuba was one of the determinative factors in the

evolution of the Monroe Doctrine. The political con-

ditions in Cuba have continuously forced two tasks

upon every American administration—the maintenance

of a state of preparedness for any contingencies look-

ing toward a change of sovereignty in Cuba, and the

enforcement of the laws of neutrality in the face of

the ceaseless troubles in Cuba and of the filibustering

of American subjects in support of the revolutionary

causes. On the surface these problems constituted no

grievance of the United States against Spain. Gov-

ernments under the prevailing regime of armed peace

must be watchful of boundaries and strategic terri-

torial positions, and must enforce their laws of neu-

trality during a contiguous war. But the long con-

tinuance of a galling diplomatic situation is a factor

in the history of the Cuban question. Spain's well-

known weakness as a state and her colonial embarrass-

ments made it seem probable, fully a century ago, that

Cuba must in the end fall to the most watchful of the

rivals seeking her as a part of a constructive policy for

the control of West Indian waters.^

The earliest American policy toward Cuba was in

effect prompted by jealousy of England and France.

From approximately 1823 to 1849 the dominant fea-

ture was a guarantee of Spanish sovereignty over

Cuba, and every Secretary of State during these years

^Latane, Diplomatic Relations of the United States and
Spanish America, p. 91.



CUBA AND NATIONAL POLICY 1$

expressed in some form the national purpose to pre-

vent the transfer to any other power.^ In 1825 the

seizure of Cuba by Mexico and Colombia was thwarted

by the position taken by the United States. Inter-

vention at this time in favor of Spain prevented

Cuba and Porto Rico from becoming independent.

At other times, as in 1840 and 1843, ^^ Government

of the United States pledged the use of its military

resources to maintain Spain in the possession of Cuba.

Annexation to the United States was regarded as an

ultimate probability, but American statesmen in those

days were content to wait. " I would not," Jefferson

wrote, " immediately go to war for it ; because the first

war on other accounts will give it to us, or the island

will give itself to us when able to do so."^ After the

annexation of Texas and the Mexican war, the in-

toxication of military glory and foreign conquest, the

old Cuban policy gave place to a new policy in which

the chief end was the acquisition of the island. The an-

nexation of California led to interoceanic canal projects

and made the possession of Cuba of great importance

to the United States.XA wave of confidence in Amer-
ica's " manifest destiny " swept the country. It took

the form of a crude belief in the universal superiority

of " American institutions," a lofty contempt for the

" effete monarchies " of Europe, and a strong sense of

the righteousness of any aggressive action that the re-

public might undertake.* As a result American diplo-

macy became aggressive and intolerant. The change

' Moore, Digest of International Law, Vol. VII, pp. 447 ff.

So Secretary Clay, 1825; Van Buren, 1829; Forsyth, 1840;

Webster, 1843; Buchanan, 1848; Clayton, 1849; Marcy, 1853.

"Works, Vol. VII, p. 288.

'Smith, American Nation, Vol. XVII, p. 75.
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boded ill for Spanish sovereignty in Cuba. The new

militant foreign policy was in no sense strictly south-

ern, but had its strong supporters in the North as

well—for commercial reasons. However, a counter-

influence checking the dangers of some aggressive

measure came from a dread of increase of slave

territory. On the other hand the anti-slavery party

opposed Cuban annexation. In the South the en-

•^thusiasm for the annexation of Cuba was uncontrol-

lable, and led to wide-spread filibustering.^ V
In 1849 President Polk offered Spain one hundred

million dollars for Cuba, but the offer was promptly

rejected." The rankling of Spanish pride under the

humiliation from the loss of other colonies showed

clearly in the reply. " It was more than any minister

would dare to entertain such a proposition, . . . such

was the feeling of the country that sooner than see the

island transferred to any power they would prefer

seeing it sunk in the ocean."''

With the growth of factional strife over slavery the

annexation of Cuba became more and more a party

issue. The return of the Democratic party to power

in 1853 committed its leaders to a renewal of diplomatic

efforts for the acquisition of the island. Some of their

number passed the bounds of international courtesy

in a manifesto issued from Aix-la-Chapelle, October

18, 1854. Its methods were the methods of the high-

/ wayman,' but the Ostend Manifesto, as it was called

'De Bow, Review, September, 1854, Vol. XVII, p. 281;
Callahan, Cuba and International Relations, pp. 217-56;
Latane, pp. 98-114.

° Latane, p. 107.

' House Exec. Doc. 121, 32 Cong., 1 Sess., p. 58.

'Latane, p. 128; Callahan, pp. 284, 286.



CUBA AND NATIONAL POLICY 1/

from the first place of meeting, did not indicate a

change in American foreign policy one way or another.

It was in reality the work of a "hot-headed French-

man, an avowed annexionist, and a sympathizer with

filibusters," Pierre Soule, the American minister at

Madrid. The administration promptly repudiated the >

threat in the manifesto. The popular disapproval of

the proposals of the manifesto which followed the

publication in America revealed further that Cuba

could not be taken by force with the support or con-

nivance of the American people as a whole. But none

the less the Democratic party hoped to bring about

its acquisition. President Buchanan appealed to Con-

gress in his second, third and fourth annual messages

for united action on the part of the executive and

legislative branches of government for the purchase

of Cuba, but without success. A Senate bill of 1859

to appropriate thirty million dollars for that purpose,

strongly urged by the President, and a strictly Demo-
cratic party measure, was allowed to drop through the

evident hopelessness of pressing it in the face of the

violent Republican opposition to the annexation of

slave territory.^

After the Civil War domestic problems, especially eco-

nomic ones, and industrial recovery absorbed national

energies in the United States, and little interest was

taken in Cuban affairs until the insurrection of 1868-

1878. Such interest as there was became more human-

itarian than territorial. Thought was less of annexation

and more of the abolition of slavery and of liberal

' Richardson, Messages and Papers of the Presidents, Vol.

V, pp. SI I, 561, 642; Latane, p. 133. See Rhodes, History of

the United States, Vol. II, pp. 350-54, for " debate in Senate."
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political reforms. The national policy from i860 to

1898 was confined to efforts to secure humanitarian

reforms for Cuba and closer commercial relations.

Secretary Seward merely reflected the old feeling

toward Cuba when he wrote that the United States

" have constantly indulged the belief that they might

hope some day to acquire those islands [Cuba and

Porto Rico] by just and lawful means, with the con-

sent of their sovereign."^"

The Ten Years' War, ostensibly in favor of the

Republican Revolution in Spain, was in reality a war

of independence. President Grant attempted at the

beginning of his administration to mediate between

Spain and the insurgents,^^ and he found Spain ready

to accept mediation, though upon a different basis from

that proposed. Other incidents disassociated from

mediation gave offense to Spain, and the United States

was asked to withdraw its offer.

Great pressure was brought to bear upon President

Grant by interested parties to force a recognition of

" Moore, Digest, Vol. I, p. 589.
" He proposed to Spain

:

1. That Spain acknowledge the independence of Cuba.
2. That Cuba pay Spain a sum to be agreed upon; future

payments to be secured by pledge of export and import duties.

3. That the slaves in Cuba be emancipated.

4. That Spain grant an armistice pending the final settlement.

The Spanish propositions in reply were as follows

:

1. That the insurgents lay down arms.
2. That Spain grant simultaneously a full and complete

amnesty.

3. That the people of Cuba vote by universal suffrage upon
the question of independence.

4. That if the majority declared for independence Cuba
compensate Spain by a satisfactory payment guaranteed by the

United States.

Latane, pp. 140-41; House Ex. Doc. 160, 41 Cong., 2 Sess.
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belligerency in favor of the insurgents. At one time

he was saved from a premature recognition by his

Secretary of State. The President signed a proclama-

tion in 1869 for the recognition of belligerency, but

his Secretary of State, Mr. Fish, whom he had appar-

ently not consulted, placed the proclamation in safe

keeping to await further instructions, which never came.

Subsequently Fish explained his reason for so impor-

tant an action in a private letter in which he said that

the Cuban insurgents " have no army ... no courts,

do not occupy a single town or hamlet, to say nothing

of a seaport." They are " carrying on a purely guer-

rilla warfare, burning estates and attacking convoys,

etc. . . . There has been nothing that has amounted

to war. Belligerency is a fact. Great Britain or

France might just as well have recognized belligerency

for the Black Hawk War.""
The unfortunate incident of the Virginius in 1873,"

the capture on the high seas of a steamer sailing under

the American colors and the hurried execution of fifty-

three persons taken on board, for a time strained rela-

tions and threatened to precipitate intervention and

war.^^ But this, like the Black Warrior case, was no

more than an incident in neighborly relations. During

the last years of the great insurrection Grant addressed

himself to new efforts to force Spain to settle the

Cuban dissensions. In 1875 Mr. Fish ignored all

former pronouncements about the purely American

character of the Cuban question, and proposed joint

intervention to the great powers of Europe. However,

England held the time for intervention to be inoppor-

"= Rhodes, Vol. VI, pp. 345-46-
" Latane, pp. 153 ff.
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tune, and the plan fell through, as did all efforts to

force Spain to end the Cuban war. Moreover, the

latter disarmed the Government of the United States

by the liberality of the concessions which were prom-
'^ ised to the Cubans. Finally, in 1878, the insurgents

laid down their arms upon the terms offered by the

i/ home government. Shortly afterwards, in 1885,

Cuban slavery, one of the great causes for complaint

by the United States against Spain, by gradual emanci-

pation ceased to exist in the island.^* On the other

hand the earlier emancipation of slaves in the United

States had removed one of the motives for the annexa-

tion of Cuba. Other influences lessened the need for

Cuba as a part of the national military system so long

advocated. The building of transcontinenal railroads

turned American thought from an interoceanic canal

and the necessity for the possession of Cuba for mili-

tary reasons. From 1878 Cuba enjoyed seventeen

years of rest and Spanish-American diplomacy a quiet

disturbed only by some irritation over the Spanish-

American commercial policy.

"Latane, p. 174.



CHAPTER II

American Neutrality, i895-1897

The abolition of slavery by a process of gradual

emancipation constituted the only important reform

of the period following the Ten Years' War. The
great colonial abuses remained unabated, and this at "^

a time when the larger political relations of Spanish-

American peoples and the increased commercial ac-

tivities of Cuba in particular stimulated the natural

political instincts of the people. Cuba, with a captain-

general enjoying full and arbitrary power, without a

legislative assembly and without true representation in

the Spanish Cortes at a time when its neighbors were

enjoying the form at least of a free and independent

government, with an antiquated, restrictive colonial

policy made doubly bad by abuses in the management
of the insular revenues, with life, liberty and property

at the mercy of an office-holding aristocracy—Cuba so

placed had every reason for political discontent.^ The
^ A. Merignhac, " L'Autonomic cubaine et le conflit hispano-

americain," in the Revue du droit public, Vol. IX, p. 237,

shows that the constitutional liberties fell short of the

aspirations of the Cuban people, that irregularities in ad-

ministration annulled the considerable degree of nominal

liberty granted in the decree of April 2, 1881, that arbitrary

governors-general imposed vexatious limits on individual lib-

erty, and finally that no true right of freedom of speech,

thought or writing, nor the enjoyment of religious liberty or

of freedom of assembly or association existed. The funda-

mental liberties were entirely subject to the caprice of the

governing aristocracy. Another writer estimates that in a

population of 13,000 not more than 500 were Spaniards, but
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British colonies in America in 1776 had much less

justification for rebellion. However, Cuba's main griev-

ances were economic rather than political. It has been

estimated that Spanish office-holders took from forty

to fifty per cent, of the annual insular revenues. The

census taken by the War Department of the United

States in 1899 showed an average revenue for the

five years, 1893-8, of $25,000,000. Of this $10,500,-

000 was absorbed in paying interest on the Cuban

debt, which in 1897 amounted to $400,000,000 or

$283.54 per capita. Twelve million dollars was neces-

sary for the support of the Spanish army and navy

in Cuba, and the Government—state and church—in

the island. Two million five hundred thousand dollars

was devoted to public works, education and general

improvement. Business was hampered by an unfortu-

nate commercial system. The termination in 1894

of the reciprocal commercial agreement with the

United States closed the natural market of the island,

and set up again the old system of differential, special

and discriminating duties against foreign trade, and

forced back on the Cubans compulsory trade with

Spain. High duties on sugar, coffee and tobacco

imported into Spain closed the only remaining

markets." Wheat from the United States to Cuba

was obliged to pass through the home ports of Spain,

pay the duty, and then pass to Cuba. A letter written

by Tomas Estrada Palma to Richard Olney, December

in the same community the electoral lists contained 32 Cubans
and 400 Spaniards. There was not a single Cuban among the

members of the Municipal Council of Havana. Lebrand, La
guerre hispano-americaine, p. 24.

'Ibid., pp. 12-14; Report of the Cuban Census for 1899,
War Department, Washington, 1900, p. 38.
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7, 1895, while an ex parte statement of the causes of

the insurrection, gives, there is every reason to beheve,

in the main a true indictment. Palma writes :
" The

causes of the insurrection of 1895 are substantially

the same as those of the former revolution lasting

from 1868 to 1878, and terminating only in the repre-

sentation of the Spanish Government that Cuba would

be granted such reforms as would remove the grounds

of complaint on the part of the Cuban people. Un-
fortunately the hopes thus held out have never been

realized. The representation which was to be given

to the Cubans has proven absolutely without character

;

taxes have been levied anew on every thing conceiv-

able; the offices in the island have increased, but the

officers are all Spaniards ; the native Cubans have been

left with no public duties whatsoever to perform

except the payment of taxes to the government and

blackmail to the officials, without privilege even to

move from place to place in the Island except on

the permission of governmental authority.

" Spain has framed the laws so that natives have

substantially been deprived of the rights of suffrage.

The taxes levied have been almost entirely devoted

to the support of the army and navy in Cuba, to pay

interest on the debt that Spain has saddled on the

Island, and to pay salaries of the vast number of

Spanish office-holders, devoting only $746,000 for in-

ternal improvements out of the $26,000,000 collected

by tax. No public schools are within the reach of

the masses for their education. All the principal

industries of the Island are hampered by excessive

imposts. Her commerce with every country but Spain

has been crippled in every possible manner, as can be
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seen by the frequent protests of ship owners and

merchants.
" The Cubans have no security of person or prop-

erty. The judiciary are instruments of the military

authorities. Trial by military tribunals can be

ordered at any time at the will of the Captain-general.

There is, besides, no freedom of speech, press or

religion."^

The direct cause of the insurrection was associated

by the Cubans with the failure of the Cortes to pass

the bill reforming the Government of Cuba, introduced

in 1894 by Senior Maura, minister for the colonies.

In fact, Spain had given Cuba many reform acts, such

as the extension of the Spanish constitutional guar-

antees in 188 1, the Spanish law of civil procedure in

1885, and the new Spanish civil code in 1889, but

colonial politicians had perverted such concessions.

For several years before the outbreak in 1895

Cuban leaders had been actively organizing revo-

lutionary clubs and associating them into a revolu-

tionary party. The soul of the movement was Jose

Marti, a native of Cuba, who had had a varied career.

He was educated in the law and had been for a num-
ber of years Professor of Literature and Philosophy

in the University of Guatemala, for a time consul of

the Argentine Republic, Uruguay and Paraguay in

' Senate Document 231, 56 Cong., 2 Sess., part 7, p. g6.

These charges were denied by the former mayor of Havana,
M. Alvarez, in an article in the North American Review, Vol.

161, p. 362, but his contention fails to convince the reader.

Compare views of Le Fur, La guerre hispano-americaine,

p. 8; Latane, pp. 137-38; Callahan, p. 367; Benoist, Rev. des
deux mondes, Vol. 139, p. 553; Contemporary Review, Vol.

74, p. i; North American Review, Vol. I, pp. 165, 610; Forum,
September, 1895.
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New York City, and in the same place publisher of

a journal devoted to Cuban interests, La Patria. His

associates were many of them veterans of other wars

in Cuba and other parts of Spanish America. The

supreme command in the rebel forces was assigned to '^

Maximo Gomez, a Santo Domingan who had found

service in the armies of Spain in his native island and

Cuba and who had ably served the insurgents in the

Ten Years' War. Before the outbreak of the revolt,

the revolutionists had formed about one hundred and '^

forty clubs or juntas in various states of North, South

and Central America, Cuba and the other West Indies.

Every member was a contributor to a fund to the

amount of one tenth or more of his earnings. The
greater sum was collected in the United States, but

the aid from friends of Cuba, largely Cuban in blood,

residents in other countries, was not inconsiderable.

The agitators were supposed to have ready at the be-

ginning of 1895 one million dollars.* The insurrection,

it is acknowledged, was conceived on neutral soil by

Cubans in exile, was prosecuted from the first through

arms and ammunition supplied by Cubans in foreign

lands, who had in many cases become citizens of the

lands of their adoption, and was financially supported,

in part at least, by funds raised abroad. By virtue of

this dependence of the insurrection on aid from Cuban

naturalized subjects of neutral states and other neutral

sympathizers the war was destined to involve serious

questions of neutral rights and obligations.

' See North American Review, Vol. 166, p. 560, for account

of financial sources by H. S. Rubens, counsel of the American

Delegation of the Cuban Revolutionary Party; also Senate

Document 885, 55 Cong., 2 Sess., testimony of Mr. Guerra,

Treasurer of the Cuban Delegation.
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The insurrection, originally planned for six prov-

inces, in reality was limited at the outset to three,

Santiago, Santa Clara and Matanzas, all eastern re-

gions, but it advanced steadily over the whole interior

/of the island. On September i6, 1895, the insurgents

proclaimed the independence of Cuba and announced

a provisional government.^ During 1896 the insur-

rection spread into the western provinces, and Spain

became convinced of the serious character of the con-

test before her. Marshal Martinez Campos, whose

measured pacific policy failed to satisfy the Govern-

ment at Madrid, was superseded by General Weyler,

who had shortly before successfully quelled a Philip-

pine insurrection. Spain put forth tremendous efforts

to conquer Cuba. During the first thirteen months

of war 121,326 soldiers and a vast quantity of mili-

tary stores were transported 3000 miles by water for

use in the island. The vigor and success with which

the Government in Spain met that part of its problem

was highly creditable ; but in Cuba the army itself was

obliged to meet geographical and climatic conditions

which were probably well-nigh insuperable. The Cuban
'' insurgents showed little respect in their conduct for the

ordinary rules of warfare. They mercilessly plund-

ered and robbed the plantations of loyalists, burned

cane fields and closed sugar mills, or extorted large

sums for exemption from depredations. Towns with-

out garrisons were burned and loyal sympathizers

driven into the forts which surrounded the cities. The

object of the military policy of the rebel leaders was

the exhaustion of Spanish wealth and of the sources

'The provisional government was scarcely more than a

paper establishment. See Sen. Doc. 885, SS Cong., 2 Sess.
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of the Government's revenue, that the Spaniards might

finally be driven from the island.®

General Weyler retaliated with an equally rigorous'^

policy of repression, instituting the famous system, of

concentration by successive orders and proclamations.'

'Robinson, Intervention in Cuba, p. 44; Spanish Diplomatic

Correspondence and Documents, pp. 32-33; House Document

40s, 55 Cong., 2 Sess., p. 46; Sen. Document 25, 58 Cong., 2

.^ess., p. 825; The Nation, Vol. 61, p. 73.

^V,' General Weyler's reconcentrado proclamation of October

21, 1896, was as follows:

Havana, October 21, 1896.

Don Valeriano Weyler y Nicolau, Marquis of Teneriffe, Gov-
ernor-General and Captain-General of this Island, and Gen-
eral-in-chief of its army, etc.

I order and command:
First. All the inhabitants of the country or outside of the

line of fortifications of the towns shall within the period of

eight days reconcentrate themselves in the town occupied by
the troops. Any individual who after the expiration of this

period is found in the uninhabited parts will be considered a

rebel and tried as such.

Second. The extraction of provisions from the towns and
their transportation from one town to another by land or

water without permission of the military authority of the

point of departure is absolutely prohibited. The infringers

will be tried and punished as abettors of the "rebellion.

Third. The owners of beeves should transport them to

towns or their vicinity, to which end they will be given

proper protection.

Fourth. At the expiration of the period of eight days, which

in eath municipal district shall be counted from the publica-

tion of this proclamation in the head town of same, all insur-

gents who present themselves shall be placed at my disposal

for the purpose of fixing them a place where they shall reside,

serving them as a recommendation if they furnish news of the

enemy which can be made use of, if the presentation is made
with firearms, and more especially if it be collective.

Fifth. The provisions of this proclamation are only appli-

cable to the Province of Pinar del Rio. -.

Valeriano Weyier. /
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The inhabitants of the country districts, the producers

upon whom the insurgents had depended, were g;iven

eight days within which to abandon their homes and

repair to the fortified towns and cities where Spanish

garrisons were stationed. All inhabitants found out-

side of the Spanish lines after the expiration of the

eight days were to be treated as rebels, irrespective

of age or sex. The decree contained an offer of par-

don to insurgents laying down arms, and made clear

the intention to devastate the abandoned country. The
object was to draw distinctly the line between rebel

and loyalist and to ensure the control of uncertain

classes. The concentration of the producers was a sig-

nal blow to the resources of the insurgents. It was a

military measure perfectly lawful in itself, provided

the Spanish authorities could fulfil the corresponding

obligations to protect the persons forced from their

homes and could supply them with food. Concentra-

tion is not unknown in American practice in warfare.

The most recent instances are the order of General

Thomas Ewing, August 25, 1863, applied to the region

around Kansas City, Missouri, and of General J. F.

Bell, December 8, 1901, applied to Batangas, Philippine

Islands.* In view of the mooted lawfulness of con-

centration it is quite noteworthy that no mention of

it is made in the statement of the Laws and Customs

of War on Land at the Hague Conference in 1899,

so soon after the practice in Cuba had so forcibly

brought the subject before the neutral powers.

The Spanish Treaty Claims Commission, having

more recently to decide claims growing out of the

insurrection, came to the conclusion that " concentra-

' Sen. Doc. 25, 58 Cong., 2 Sess., p. 125.
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tion and devastation are legitimate war measures,"

but " when neutral foreigners are included in the re-

moval or concentration of inhabitants, the government

so removing or concentrating them must provide for

them food and shelter, guard them from sickness and

death and protect them from cruelty and hardship to

the extent which the military exigency will permit.""

The real question concerns the conduct of the re-

sponsible military agents of Spain toward the obliga-

tions that the concentration of peaceably disposed in-

habitants imposes. Upon the proclamation of General

Weyler's orders the majority of the poorer peasants,

women and children, with the helpless old men, ac-

cepted the enforced asylum of Spanish towns. Many
able-bodied men joined the rebellion. Some escaped

to the United States and neighboring countries, to'

become in time filibusters. No advance provision had

been made for the care of the refugees or for the sani-

tation of their dwellings, and probably it was not

within the power of the Spanish authorities under the

circumstances to make adequate provision for such

conditions. While the American consuls were con-

vinced that the local authorities exerted all reasonable

efforts to combat the evils of concentration, they were

equally certain that the system produced great suffer-

ing of innocent non-combatants. The American press

traced all the sufferings of the unfortunate indigent

class, always large in Cuba, to the military system, and

exaggerated the loss of population from concentra-

tion. The census report for Cuba taken in 1899 esti-

mated the population in 1887 at 1,631,687, while the

population in 1899 was 1,572,797. This was a loss of

' Sen. Doc. 25, 58 Cong., 2 Sess.
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58,890 or 3.6 per cent, in 12 years of economic depres-

sion and a terrible war. If the increase of population

remained the same as that for the more prosperous

times before 1887, the population in 1895 would have

been 1,800,000, which would give a loss of 200,000

from the combined results of starvation and death

from disease incident to concentration, of loss in battle

and in military operations, and of emigration. On the

other hand, American opinion on the character of the

war and the system of concentration in particular was

based on current estimates of half a million. The
loss of population was confined to the four western

provinces, the two eastern making gains.^"

/Concentration as a military measure was an ill-

/advised expedient. Any system which forced able-

bodied men into open rebellion, and which placed re-

sponsibility for the support of enemy dependents upon

the Spanish authorities, was radically wrong. The

complete success of the policy from the Spanish stand-

point was dependent on the control of the interior of

the island and the extension of fire and sword to the

last resort of the insurgents. This Spain was never

able to accomplish. Cuba was peculiarly fitted for

insurgent warfare without a wide base of supplies. A
few weeks in the tropical climate sufficed to secure

fresh fodder and vegetables or fruits. To Spain the

military benefits of concentration were slight as com-

pared with the grave injuries. The concentration

"Report of Census of Cuba, War Department of the United
States, Washington, 1900. See the resuhs of personal study in

the field by an English writer, Contemporary Review, July,

1898, Vol. 74, p. i; Fortnightly, Vol. 69, p. 855; Foreign Re-
lations of the United States, 1897, pp. 507 ff ; Senate Document
240, 56 Cong., 2 Sess., " Consular Correspondence."
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decrees continued the terrible retaliations and exacted

needless sacrifices from the loyal portion of the Cuban

population.

Any possible immediate military gains to Spain were

more than olifset by the moral effects of the inhumanity

charged to her commanders and by the sympathy and

—more tangible—the real legitimate aid from sympa-

thizing persons from the nearby neutral states. Revo-

lutionary agents in foreign countries gained vastly in

their hold on public opinion, and in the end they were

the only ones to profit by the system of concentration.

In conclusion, Spain had full right to crush armed

resistance, but on both sides there were certain ele-

mentary rights, among which was this one, that inno-

cent non-combatants should not be needlessly ill-

treated or disturbed in their property rights and peace-

able pursuits, but if this were unavoidable, at least

they should not suffer untold misery as a result of an

official military policy. From the standpoint of public

law, only those in arms may be treated as enemies^^

and made to suffer the penalties of war. Not the sys-

tem of concentration itself, but the administration of

the particular military policy in Cuba violated this

fundamental principle. That the decree was an extra-

ordinary war measure, similar to the siege of a town,

and justified by particular circumstances, or that the

insurgents had previously violated similar rules, is no

adequate answer.

The other aspect of the conduct of the war of which

complaint was made concerned the character of the

" Hall, International Law, pp. 33, 412, 453 ; Wharton, Digest,

sec. 338. Compare Laws and Customs of War formulated at

Peace Conference of 1898, Holls, The Peace Conference, p.

157 ; Treaties of U. S. in Force, 1904.
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forces employed by both the insurgents and Spain.

Each accused the other of resorting to the employment

of freebooters in warfare instead of properly organ-

ized, disciplined and uniformed men. A civil war

causes the most bitter animosities and retaliations, and

at the best irregularities are entirely too common.

But one is inclined to reject as without adequate evi-

dence most of the current American stories of irregu-

larities in this respect which were attributed to Spain.

War is always the opportunity of the lawless, and the

war in Cuba had a due number of criminal outrages,

but such outrages were in no way connected with the

official military policy. Guerrilla warfare in the sense

of fighting in small bands from hiding is not unlawful.

Only non-uniformed predatory guerrilla bands are

forbidden in civilized warfare. Governments regard

such persons as outlaws and may punish them as ordi-

nary robbers and murderers. The essential require-

ments of a regular military force include a uniformed

soldiery, an army organization in form, using none but

permissible instruments in fighting, and then acting

only against similarly organized enemy forces.^^

The military system employed to crush the rebellion

had more unfortunate results than those involved in

its lawfulness or unlawfulness. It increased the sym-

pathy in America for the insurgents ; a sympathy that

otherwise might have remained a sentiment became in

fact a moving impulse to be used by insurgent agents,

to be exploited by unscrupulous journals, and to be

appealed to by ambitious politicians. " Neither side

waged war with anything like the fury of the news-

paper correspondents."^^ The name Spaniard became

"Wharton, Digest, sec. 351.
*= The Nation, Vol. 62, p. 23.
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undeservedly synonymous with butcher, and the con-

test was regarded as an outrage on modern civiliza-

tion. The fact that all warfare is uncivilized and in-

human was lost sight of. The fact that it was to the

interest of the Cubans to circulate inflammatory re-

ports grossly exaggerating the cruelty of the enemy

was not recognized, nor the equally significant one

that the insurgents possessed a body of agents one of

whose functions was to act through the American

press in the interest of the Cuban cause.^* The fact

that the insurgents were more ferocious in their war-

fare than the Spaniards, and that whatever eflforts

were made to protect property and to ameliorate the

conditions of the innocent inhabitants emanated from

Spanish authorities, would surely not justify the vio-

lent attacks on Spain for the inhumanity of her meth-

ods of repression with which the American press

teemed during the insurrection. There has been so

much loose talk in the United States of recent years

about the barbarous conduct of other states and about

intervention that there is great need of some clearer

conception of the relation of individual neutrals to the

brutality of neighboring states. Iio__one nation has

been constituted by the others a sponsor for the morals

of fts neighbor in war or peace. Savage warfare,

while condemned by international law, does not alone,

except under unusual circumstances to be discussed

later, warrant intervention by a neutral ; and—which

is the main fact in this connection—inhumanity of the

" Contemporary Review, Vol. 6g, p. 41, Jan., i8g6, " Five
Weeks virith the Insurgents." An Englishman's view. Shows
false character of reports of the war from official sources on
both sides.
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belligerents does not in any manner alter the obliga-

tion of other states to maintain a strict and rigorous

neutrality.

As American impatience with Spain in her failure

to quell the Cuban revolt increased, and then gave

place to a dislike for the people of Spain as a whole,

a dislike very largely mistaken and unwarranted,

the latter came more than ever to suspect the friend-

s/ ship and good faith of the United States, and this the

more because of the alleged laxness in preventing its

adopted citizens from furnishing aid to the rebels in

Cuba. To Americans, Spain appeared to be able

" neither to subdue Cuba nor to govern it ; neither to

keep the island nor let it go."^' To Spaniards, the

United States appeared no less lax in allowing its citi-

zens to aid in prolonging the war.^* There was, in

short, a fundamental difference in the interpretation

by two friendly powers of the obligations due one an-

other in such a crisis. International law defines the

obligations and rights of a neutral in time of war, but

Cuba had no existence in international relations. The

United States could not be a neutral in a strict sense

until the belligerency of Cuba was recognized. The
Cuban insurrection had not reached that point where

the Government of the United States was willing to

give it such recognition. The United States recog-

nized a state of insurgency as existing in Cuba at an

early date, but this did not make it a community rec-

ognizable in international law.^^ The recognition of

independence, of belligerency or of insurgency each

" The Nation, Vol. 62, p. 389.
" Spanish Diplomatic Correspondence and Documents, p. 12.

" Insurgency recognized in President Cleveland's Proclama-

tion of June 12, 189s, Richardson, Vol. IX, p. 591.
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carries with it certain neutral rights and obHgations.

Those of the first two have been long understood and

clearly defined, but insurgency is a new stage scarcely

touched by the writers on the law of neutrality. "^^ The

recognition of insurgency, with the corresponding proc-

lamation of neutrality that accompanied it, was a vol-

untary act of the United States, and was in effect an

announcement to citizens of the United States that

(a) an insurrection existed in Cuba temporarily be-

yond the control of Spain, (b) that the United States

must have some relations with the insurgents, and (c)

that in these relations the Government would enforce

the municipal law on neutrality.'^" Spain could ask

that the United States, a nation at peace with her,

fulfill all treaty obligations and in a general way rec-

ognize the duties of amity and impartiality in relation

to her internal affairs, and refrain from all official

acts implying assistance, moral or material, indirect or

direct, to the insurgents.^"

The insurgents on their part acquired no rights over

against neutrals when the United States recognized

their insurgency, but they were no longer a mob from

the standpoint of international law. The recognition

of insurgency implied that in American opinion at

least the insurgents were not de facto under the con-

trol of Spain, and it followed consequently that Spain

could not be held liable to neutral citizens for their

'^ Professor Wilson, " Insurgency," in the American Journal
of International Law, January, 1907, p. 49.
" Professor Wilson, Lecture on Insurgency at the Naval

War College, 1900, p. 6.

^This does not affect the right to recognize the belligerency

of insurgents under certain conditions, though doing so is

naturally of moral, not to say material, assistance to any
insurgent community.



36 AMERICAN NEUTRALITY

acts. Insurgent depredations took the character of

the unavoidable acts of warfare, which aliens residing

in Cuba were forced to suffer.''^

From early in 1896 there was a strong demand in

the Congress of the United States for the recognition

of Cuban belligerency. Such a resolution passed the

Senate on February 28, 1896, and the House on April

6 following, but in American constitutional law the

recognition of belligerency is an executive prerogative,

and President Cleveland steadily opposed the step.

He was in accord with a substantial number of Amer-

icans who believed at that time that the sovereignty

of Spain in Cuba was essential to the welfare of the

island, and who were content to hope that Spain could

see its way to a grant of a larger measure of autonomy

for the Cubans.^^ Spain at the time was confident of

ultimate success, and insisted upon Cuban submission

before making any extension of liberties.^' In the

United States, behind the Congressional sentiment

favorable to Cuba, were an insistent few who had

property interests in Cuba, owners of plantations, rail-

roads and mines, estimated to be worth from $30,000,-

" Compare the rules of the Spanish Treaty Claims Commis-
sion with regard to the responsibility of Spain for the acts

of the insurgents; Senate Doc. 25, 58 Cong., 2 Sess. See

North American Review, May, 1906, p. 738, for Hannis Taylor,
" The Spanish Treaty Claims." A view endorsed by a leading

Spanish publicist. Marquis de Olivart, in Revista de derecho

internacional y politica exterior, Madrid, July, 1905. Other
cases support the view. See Moore, Digest, Vol. VI, p. 972.

"Richardson, Vol. IX, pp. 719-20; Spanish Diplomatic Cor-
respondence and Documents, p. 4; Sen. Doc. 56, 54 Cong., 2

Sess., for an examination of the constitutional power to rec-

ognize the independence of a new state.

" Spanish Diplomatic Correspondence and Documents, p. 8.
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ooo to $50,000,000.^* With no less vigor merchants

whose trade had been destroyed pressed for protection

and intervention. A volume of commerce with Cuba

which amounted to nearly $96,000,000 in 1894 fell to

one half in 1896, and to still less as the insurrection

progressed. Total exports estimated at $60,000,000 in

1895 were only $15,000,000 in the following year.^°

For this loss of trade the United States had no legal

pacific remedy, nor had her subjects been specially

wronged by Spain. One power has no ground of

action if a friendly state with which it is in trading

relations chooses to destroy by process of devastation

incurred in a serious internecine conflict any part or

all of the domestic industries. So long as public war
is permitted to exist, neutrals must suffer with bellig-

erents, non-combatants with combatants. That they

should have to do so is, however, an anomaly of the

age. Only when that process of devastation extended

to American-owned property, fulfilled no useful mili-

tary end, and when the innocent subjects of the United

States were deprived of personal liberty and denied

adequate protection, would the Government of the

United States have had any occasion to address Spain

for satisfaction, and then if denied redress, to resort to

armed force. Where American subjects were in any

way parties to the insurrection, and had forfeited all

right to appeal to the United States for protection,

^American Investments in Cuba, For. Rel. U. S., 1896, p.

711; Richardson, Vol. IX, p. 718; An. Am. Acad. Pol. Sc,

Vol. VII, p. 81; Forum, Vol. XXII, p. 371; Viallate, Revue
historique, Vol. 82, p. 248.

^ In more detail the effect of the insurrection on trade is

indicated by the record of the production of sugar : Total pro-

duced, 1894-S, 1,004,264 tons; 1895-6, 225,221 tons; 1896-7,

212,051 tons; 1897-8, 204,123 tons; 1898-9, 25,098 tons.
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treaties with Spain of 1795 and 1877 guaranteed them

trial in civil courts, unless taken in open arms, and,

whether taken in arms or not, the same treaties con-

ferred the right to counsel, to witnesses in defense

and to a public trial.^" However, personal claims for

indemnity and commercial differences strained at all

times diplomatic relations.

Owing to the absorbing character of domestic poli-

tics, American interest in the insurrection subsided con-

siderably as the second year of the war drew to a close,

but on December 7, 1896, the President's message re-

counted the grave interest of the United States in the

prolonged conflict in Cuba. On the subject of Cuban

independence and belligerent rights the position of the

administration remained unchanged. President Cleve-

land noted that while the insurgents held two thirds

of the island, their civil government had been a failure.

Belligerent rights were, he said, no longer to be

thought of. The conclusion was that such an action

would be untimely and injurious to American in-

terests.^^

Authorities have differed in their criticisms upon

the conduct of the Government of the United States in

withholding recognition of the belligerency of the

Cubans at this time. All agree that recognition is an

executive prerogative; that neither Spain nor the

Cubans could demand it of the United States ; that if

it had been accorded it must have been as an act of

grace on the part of the United States, prompted by
™ Treaties and Conventions of the United States, pp. 1008,

1030.

" Richardson, Vol. IX, pp. 717, 719. A Spanish criticism of
the message in Revue de droit international pubhc, 1905, pp.
469-92.
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the consideration that the war affected its interests too

greatly to be longer ignored.^^ It may be said here

that from the standpoint of international law the rec-

ognition of belligerency legalizes, as it were, the hos-

tilities of the new community and the military meas-

ures required to secure the final object, independence,

and is, therefore, generally disadvantageous to the

neutral conceding it. The neutral must then observe

neutral duties toward two combatants. The parent

state ceases to be responsible for the fulfilment of in-

ternational obligations in territories under insurgent

control, though in the latter respect the recognition of

insurgency has the same effect. If possible the rec-

ognition of belligerency binds to stricter neutrality

than does the recognition of insurgency. In the par-

ticular case in point, to grant belligerent rights to Cuba

was to give Spain the right to search the merchant

ships under the flag of the United States on the high

seas for contraband goods, a right not otherwise pos-

sessed.^'' As Spain controlled the ports of commerce

on the Cuban coast and the insurgents had no ships

or ports of their own, the latter could not have shared

the rights conferred by the new status. The insurgents

were, on their part, in no position to take advantage

of any belligerent rights in the way of blockade or

restriction of contraband trade with their enemy.

Their dependence on the importation of arms and

munitions made it to their interest that the line of

contraband trade, right of search to prevent such

trade, and the like should not be more clearly drawn.

" Hall, International Law, p. 35 ; Wharton, Digest, Vol. Ill,

sec. 381.

^Professor Wilson, the American Journal of International

Law, Jan., 1907, p. 52.
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The recognition of the belligerency of the insurgents

could not have greatly affected belligerent relations.

The obligation to carry on war under the reasonable

humanities of modern warfare is binding on all civil-

ized communities alike. Whatever advantages they

might have reaped would have been in the nature of

prestige and encouragement. It is by no means cer-

tain that these under the circumstances would not have

been considerable. Such recognition would have im-

plied that the United States thought the insurgents able

to fulfill neutral obligations. It was doubt of the

ability of the insurgent government to fulfil the obliga-

tions of neutrality which prevented President Cleve-

land from according belligerent rights. As recogni-

tion implies success to a certain extent, the insurgents

would have gained a better standing for borrowing

money, purchasing supplies and enlisting recruits. It

is clear that recognition gives an insurgent body moral

assistance, but the giving of such assistance is indirect

and is the only kind that it is lawful for a neutral to

give. In view of the effect on mutual rights it is

eminently proper that a neutral granting belligerent

rights should do so only for reasons adequate to itself.

It is no offence to the parent state to take the step

if the seriousness of the civil war warrants it, but to

do so prematurely is a grave wrong. The reasonsi.

which will justify it vary with circumstances. Mani-

festly a neighboring state, intimately affected by the

war, may do so when a distant power would not be

at all justified. There should exist at least a regular

de facto political organization capable of discharging

the ordinary duties of a state, and a military organi-

zation acting in accordance with the rules and customs
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of war. These are essential conditions. If the insur-

gent government in addition possesses ports and a

naval force on the high seas, the reasons for recogni-

tion become almost mandatory on the neutrals.^"

These tests, when applied to the Cuban insurrection,

show convincingly that the little more than paper civil

government which existed there was not enough.

The military system which actually conducted the war

was not a de' facto government in the regular sense,

and to have conceded belligerency at any time before

American intervention would have been an instance

of unwarranted haste.

After having examined in the light of international

law the military system of concentration and the effect

of insurgency, and having tested the obligations of

the United States to accord belligerency to the Cubans,

we may take up the task of examining American neu-

tral conduct toward the parties to the war. The

Cuban cause was largely dependent on its friends

abroad. The insurgent organization included Cubans

residing in the neighboring countries, and the strongest

l^of these revolutionary societies had its headquarters

in New York City.''^ The functions of the organiza-

f '"Hershey, Annals of the American Academy, Vol. VII, p.

Aso; J. B. Moore, Forum, Vol. XXI, p. 288; Woolsey, Amer-
f ican Foreign Policy, p. 25 ; Hall, International Law, pp. 35, 36.

°' The New York Delegation included : President Don
Tomas Estrada Palma, who had served as President of the

republic overthrown in 1878; Treasurer Benjamin Guerra;
Secretary Gonzalo Quesada; Minister of War Roloff, who
personally conducted at least four expeditions of relief; the

Director of Supplies for the Cuban Armies, Brigadier-General

Emilio Nunez, who personally directed some eight relief expe-
ditions ; and the Under-Secretary of the Treasury, Dr. Joaquin
Castillo y Dussay.
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tions wherever they existed were to procure funds by

contributions from those interested in Cuba, to invest

the money in supplies, and to transport both recruits

and supplies safely to Cuba.^^
'' No less than seventy-one expeditions were fitted

out in the United States in aid of Cuba during the

insurrection. Of this number twenty-seven were

successfully landed in Cuba; of the forty-four~faiIures

the United States authorities stopped thirty-three, the

Spanish five, storms thwarted four, and the English

interfered with two. Thirty-one separate vessels were

engaged more or less constantly in the services of the

Cubans. Among these the Laurada, the Commadore,

and the Bermuda, an English boat, made five trips

each. The Three Friends made eight, and the Daunt-

less twelve ; the Horsa, a Danish boat, made two voy-

ages, the George W. Childs two, the Donna T. Briggs

two, and the Monarch three. The captains consti-

tuted a sort of Cuban naval service. The commanders

and crew were generally American, with some Eng-

lish and Danish. The pilots were Cubans. The pas-

sengers taken to enlist in insurgent armies were also

generally Cubans returning from an exile.^' The his-

°' Cuban contributors to relief funds in the United States
are said to have numbered 40,000. Descriptions of methods of
raising funds in Carlisle, Report, Vol. II, pp. 35, 39. In Cuba
the insurgents prohibited the production of sugar except by-

certain favored planters, who in return for the concession
advanced fifty cents per sack of their sugar on the estimated
crops. See Revue de droit international public, Vol. V, i8g8,

pp. 358, 499, for two excellent articles by Marquis de Olivart,
ancien depute aux Cortes, associe de I'lnstitut de droit inter-
national, on filibustering. The writer is very hostile to the
laxness of the American Government.

"^ Carlisle, Report, Vol. II, p. 34.
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tory of the activities of the representatives of the

Cuban insurrection in the United States and elsewhere

is a monumental evidence of the efficiency of that ser-

vice and of the abilities of the men engaged in it.°*

='*Tablb of Filibustering Expeditions from United States from March,
1S95, TO April, 1898, Compiled by M, de Olivart in Revub de Droit
International Public, Vol. V, 1898

Date Name of Ship

July

Aug.

30»

30.

Sept. iz,

'* 18,

Oct. 8,

Nov. 9,

Leader
Where
Knonvn

Mar. 1, 1895 A m a d i s, L a-
gonda, Baracoa

" 18, '* (Arms seized at

Wilmington)
June 4, " Geo. W. Childs

Cause of
Failure

U. S. Revenue
Cutters

U. S. Revenue
Cutters
Storm

Woodall

Geo. W. Childs

Leon

Laurada
(Provisions
seized at Cedar
Keys)
Commodore

Laric

(Expeditions to
Florida)

Antoinette

James Woodall

Delaware

Laurada

Horsa

Maya and
Rodriguez

P. Sanchez

P. Carrillo

U. S. Revenue
Cutters

U. S. Revenue
Cutters

U. S, Revenue
Cutters

U.S. Revenue
Cutters
U. S. Revenue
Cutters
U. S. Revenue
Cutters

U. S. Revenue
Cutters
U. S Revenue
Cutters
English
Authorities

Cespedes

Result Whert
Brought into

Court

Fined for viola-
tion of Passen-
ger Act
Dr. Luis con-
demned by U.
S. Dist. Court,
March 27, 1807,
to 18 months'
imprisonment.
Roloff forfeited

bail. Smith
fled

Case released
Sept. 23, 189s

Released by
order of the
Attorney
Released Sept.
22, 1895
Released Sept.
22, 1895

Released
20, 189s

Sept.

Released Jan.
23, 1896
Wiborg and 2
sailors con-
d e m a e d by
Dist. Court
March 17, i8g6.
AflSnned b y
Sup. Court in
case of Wiborg,
May 25, 1896
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Table of Filbustering Expeditions from United States prom March,

1895, TO April, 1898. Compiled by M. de Olivart in Revue de Droit
International Public, Vol. V, 1898.— Continued
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Table of Filibustering Expeditions prom Ukited States from March,
1895, to April, 1898. Compiled by M. de Olivart in Revue db Droit
International Public, Vol. V, jSgS.~~Coniinucd
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ready to leave American waters.'^ A few days later

the customs officials seized a quantity of arms at Wil-

mington, Delaware. These incidents occasioned a

special proclamation by President Cleveland on June

12, 1895, calling attention to the civil disturbances in

Cuba and warning American citizens of the penalties

incurred in violating the neutrality laws.^° The same

admonition was repeated in his message to Congress,

on December 2, 1895. There is no doubt, however,

that during the war a continuous stream of supplies,

arms, ammunition and reenforcements poured into

Cuba.

Several of these expeditions became the occasion

of judicial interpretations of the neutrality laws of the

United States, and hence made clear American views

of the obligations of neutrality during an insurrection

not dignified by a recognition of belligerency.

On August 29, 1895, the tug Taurus left Wilming-

ton, Delaware, with twenty passengers and twenty-

seven cases of arms and ammunition aboard to wait

in the main channel of the river for the Laurada.

After waiting until late the following morning, the

owners of the tug became alarmed and landed the

arms and ammunition at Pennsgrove, New Jersey.

The delay was fatal to the success of the expedition.

The United States gunboat Meteor seized the Taurus

and her cargo and forced the tug to return with her

passengers to Wilmington, where the leaders of the

party were indicted under the Neutrality Act, which^^

imposes a penalty upon " every person who within the

" Carlisle, Report, Vol. I, p. 28.

" Richardson, Vol. IX, pp. 591, 636.
" U. S. V. Pena, 69 Fed. Rep. 983, Sept. 23, 1895 ; Carlisle,

Report, Vol. I, p. 28.
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territory of the United States . . . sets on foot . . .

any military expedition . . . against . . . any foreign

prince or state . . . with whom the United States are

at peace." The case was dependent on the interpre-

tation of the expressions " within the territory of the

United States " and " any military expedition." Judge

Wales of the District Court for Delaware defined the

latter as " a military organization of some kind, des-

ignated as infantry, cavalry or artillery, officered and

equipped or in readiness to be officered and equipped

for active hostile operations, and," he continued, " the

preparing the means for such an organization would

undoubtedly come within the inhibition of the law.

But this would constitute only one element or part

of the offense charged against the defendants. To
complete the offense, it must be proved that the means

were provided within the United States and that the

expedition was to be carried on from thence against

the dominions or territory of the king of Spain."

Under this construction it was not surprising that the

jury returned an acquittal for the accused. The
Laurada came before the courts a second time early

in 1896. She left New York on October 21, 1895,

ostensibly for Kingston, Jamaica, but after passing

Sandy Hook two tugs transferred to her thirty-five

men, some boxes and three small boats. Apparently

soon after starting the arms in the boxes were dis-

tributed among the men and some military exercises

practiced. The expedition was safely landed on the

Cuban coast, whence it joined the insurgents. The
Laurada proceeded to Jamaica and on the return trip

took a cargo of fruit to New York. Later in Charles-

ton, South Carolina, the captain, Samuel Hughes, was
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indicted on the same charge that had been brought

against Pena. The charge of Judge Brawley to the

jury gave substantially the same definition of a mili-

tary expedition that Judge Wales had given.'^ To
him the elements—men and arms—were not combined

in this case in so full a measure as to constitute a

military expedition. " The uncombined elements," he

said, " of an expedition may leave a neutral state in

company with one another, provided they are inca-

pable of proximate combination into an organized

whole ... It would be different if the men had pre-

viously received such military training as would have

rendered them fit for closely proximate employment."

In substance, in the acquittal which followed, the jury

decided that the expedition which landed on Cuban

soil was not in an effective state for hostilities until

it had joined the insurgents and been incorporated

into their ranks.

On February 24, 1896, the Bermuda, regularly

signed for Santa Martha, Jamaica, with sixty unarmed

men aboard, was lying at anchor a little below Liberty

Island. With the Bermuda were the Hawkins and

the tugboat MacCaldin Brothers, each having on

board passengers, mostly Cubans. Farther down the

bay the tug Stranahan was stationed with military

arms and equipment. CaHxto Garcia was in charge

of the whole. Before the expedition could get under

way a revenue cutter seized several of the passengers,

among whom were Calixto Garcia, Hart, Hughes,

Guerra, Bueno Brabanzon and Micchaleno, all leading

Cuban agents in the United States, and they were

charged with violation of the neutrality laws. The

"70 Fed. Rep. 972; 75 Fed. Rep. 267.
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accused were acquitted in the Circuit Court of the

United States, April 9, 1896.'° Judge Brown's charge

to the jury enumerated five elements which in his

opinion were essential to a military expedition. These

were (i) soldiers, (2) officers, (3) arms, (4) action

as a body bound together by an organization under a

definite command, and (5) a determined hostile pur-

pose of attack or defence. Not all the elements need

be present from the outset, but it is especially neces-

sary that the elements should be combined before

reaching the scene of action. Here again the jury

was not convinced that in the particular case enough

of the elements were combined to constitute more than

a legal commerce in arms and transportation of pas-

sengers.

The Bermuda made two expeditions in quick suc-

cession in March and April, 1896, and in both in-

stances on the return of the leaders to the United

States they were arrested, but finally released. In

the second trial the statement of Judge Wilson,

July 7, 1896, made the case turn on the point that the

juncture of the elements had been made outside of

the territorial waters of the United States. This

feature was carefully noted by the Cuban leaders, and

the majority of the subsequent expeditions started

as separate elements to be joined at some point on the

high seas.

This latter phase of filibustering came up for special

adjudication as a result of an expedition of the Lau-

" U. S. V. Hart et al., 74 Fed. Rep. 725. Hart was the char-

terer of several vessels, American and foreign, engaged in the

Cuban service. He was tried four times on filibustering

charges and only once convicted. Carlisle, Report, Vol. H, p. 33.
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rada. May 8, 1896. Several tugs met the Laurada at

Montauk Point, where men, arms and munitions of

war were duly transferred. Once on the high seas

the expedition was placed under the command of

General Ruiz, arms were distributed, and the men
drilled as much as the ship's quarters would permit.

The expedition ultimately joined the forces of the

insurgents in Cuba. The organizer, Nunez, re-

turned to New York, where he was indicted and tried.

The essential question was whether the arms and men

were combined and in a state to offer war without

further organization. Judge Brown said that if the

men, " when they landed in Cuba landed with arms

in their hands, which had been provided for their use

;

and were then organized together in such a way that

they could stand by each other and fight their way

if necessary and defend themselves, or make attack,

as the case might be, that would be in fact a military

descent upon the Island of Cuba, and the organization

or combination would be a military combination—

a

military enterprise."*"

Some months before this decision, however, another

case had been carried before,the Supreme Court and

a judgment secured which had a greater influence on

filibustering methods. The Horia, a Danish steamer

sailing, under the Danish flag, left Philadelphia, No-

vember 9, 1895. After passing Cape May she turned

northward, proceeding as far as Barnegat. At a safe

point three or four miles out in the high seas a steam

lighter from Brooklyn transferred to her some cases

of goods and thirty or forty passengers, mostly

"82 Fed. Rep. 599. Circuit Court, S. D. New York, Nov.

19, i8g6. The jury failed to agree on a verdict.
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Cubans. The expedition was organized on board in

the usual manner, by distributing arms and driUing in

squads of three to seven. The steamship followed the

usual course to Jamaica, only turning aside as she

passed the Cuban coast to disembark the filibusters

and their munitions of war. On the return to the

United States, Wiborg, the captain, and Petersen and

Johansen, the mates, were indicted and tried in the

Federal District Court for Eastern Pennsylvania.*^

Here it was decided that the expedition constituted a

military expedition or enterprise within the meaning

of the law, and the defendants were sentenced to pay

fines and to serve terms of imprisonment. It should

be noted that the expedition differed in no particular

from preceding cases where the Government failed to

convict. The defendants appealed to the Supreme
Court on a writ of error. According to Chief

Justice Fuller,*- in order to constitute a military or-

ganization it was not necessary that the men be drilled,

put in uniform, or prepared for efficient service. It

was sufficient that they had combined and organized

to go to Cuba to make war on the Spanish Govern-

ment, and had provided, themselves with the means of

doing so. This view destroyed the contention of the

defence that filibustering enterprises were not in an

efficient state until they had been incorporated into the

insurgent army. To convict Wiborg and his associ-

ates it became a material question to determine

whether they were responsible for the Horsa's under-

taking. The court had said that it was necessary that

"73 Fed. Rep. isg; Carlisle, Report, Vol. I, p. 30.

" Chief Justice Fuller delivered the opinion of the court.

Justice Harlan dissenting. May 25, 1896. Wiborg v. United
States, 163 U. S. 632.
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the defendants should know when they started from

Philadelphia that they were carrying a military enter-

prise. The conclusion was that the act of getting

ready to sail and of taking aboard the two boats at

Philadelphia constituted a preparation within the

meaning of the law. Such an opinion gave a new

and more rigorous interpretation of the question of

what constituted a " preparation." A distinction was

made in the cases of the mates—Petersen and Johansen

—on the ground that there was little evidence that the

subordinates knew of the real character of the enter-

prise. The decision of the District Court in the case

of the mates was reversed and the causes were re-

manded for a new trial.

The significance of the Horsa decision was suc-

cinctly stated in the Nation :
" The decision is not

primarily against the Cubans nor in favor of Spain.

It is simply an interpretation and application of

municipal law—^known as the neutrality laws. Those

laws are meant for the .protection of our own Govern-

ment and people. They do not relate, by direct in-

tent, to our duty under international law, but are

meant to prevent our citizens, or aliens under our

jurisdiction from involving us in war with other coun-

tries. The principal point in the decision is the clear

definition of what is meant, in the neutrality laws, by

a military expedition. The lower courts have held

conflicting opinions, but now, of course, will be bound

by the definition of the Supreme Court."*'

The practical consequences toward preventing fur-

ther organized expeditions in aid of the Cubans were

less than might have been expected. The following

" The Nation, Vol. 62, p. 408.
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letter from Tomas Estrada Palma to the Insurgent

Secretary of Foreign Affairs, dated from New York,

September lo, 1896, is self-explanatory:

" I have the pleasure of enclosing a copy of a letter

which Colonel Nunez has sent me from Key West
since his return from Cuba. Three large expeditions,

carrying 3900 guns, 1,250,000 cartridges, 12 cannon,

22 mortars, a park of artillery, 600 machetes, 1000

pounds of dynamite, electrical batteries, etc., have been

successfully dispatched. Realizing the importance of

employing the month of August for expeditions, Cas-

tillo and Nunez, of Rubens' staff, and myself have

taken the necessary measures to carry them through,

in spite of the temporary interruption caused by the

arbitrary attitude of the government at Washington.

The plan is to send in one vessel engaged for the pur-

pose two thirds of the cargo, in a second the last third

with some men, and the greater part of the force in

a third. The second and the third, after meeting the

first, are to take the cargo of the latter and proceed,

one of them to Pinar del Rio and the other to Cama-

guy."^*

The Supreme Court decision in the Horsa case in-

spired President Cleveland's message of July 27, 1896,

in which the recent construction of the neutrality laws

was quoted and enforcement accordingly ordered.*'

What was intended by the New York Junta as the

expedition par excellence occurred in August, 1896.

The Laurada left Philadelphia on the last day of July

for Wilmington, Delaware. There she took out

"De Olivart, Revue de droit international public. Vol. V,

1898, p. 399.
" Richardson, Vol. IX, p. 694.
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papers for Port Antonio. Up to this point the voyage

had been perfectly innocent in form, and there were

on board neither arms nor men. From Wilmington

she proceeded into the open sea off Barnegat, where

three tugboats from New York, the Fo:c, the Dolphin

and the Green Point, were awaiting her. The Fox
had on board a few passengers, among whom were

the noted filibusters, Nunez and Roloff. On the other

tugs were boxes of arms and munitions of war. The

whole was duly transhipped to the Laurada. The

expedition then sailed for the Island of Navassa, sit-

uated in the Windward Passage, between Haiti and

Jamaica. Here the Laurada expected to meet three

ships, the Three Friends, the Commodore and the

Dauntless. However, the Dauntless only was at the

rendezvous ready for her part, and she accordingly

made two trips to Cuba with the Lauradds load, thus

completing the expedition. Apparently in a technical

sense the Lau/rada had not carried a military expedi-

tion under the interpretation of that expression by the

courts of the United States. The Laurada completed

the voyage to Port Antonio and returned to the United

States. Hart, the president and manager of the J. D.

Hart Company, owners of the Laurada, and Murphy,

the captain, were in due time brought into court,

charged with violating the neutrality laws. Hart was

condemned to two years' imprisonment and a fine of

five hundred dollars. Murphy was acquitted.*" An
appeal of Hart to the Circuit Court on a writ of error

resulted in an affirmation of the judgment of the lower

court."

"78 Fed. Rep. 868; 84, Fed. Rep. 619.

"Jan. 18, 1898, 84 Fed'. Rep. 799; Moore, Digest, Vol. VII,

pp. 91S-16.
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Judge Butler's charge to the jury followed in gen-

eral the definitions of the Supreme Court in United

States V. Horsa, but went further toward making diffi-

cult all prevailing forms of aid to the Cubans. He
said :

" It is unimportant that the organization is rudi-

mentary, imperfect and inefficient; it is enough to

meet the requirements of the statute that the men have

united and organized with the purpose above stated,

voluntarily agreeing to submit themselves to the orders

of such person or persons as they have selected. . . .

Nor is it important whether the expedition intends to

make war as an independent body or in combination

with others in the foreign country." In the same case

the court declared that " a combination of a number of

men in the United States, with a common intent to

proceed in a body to a foreign country and engage in

hostilities, either by themselves or in cooperation with

the others, against a power with which the United

States is at peace, constitutes a military expedition,

when they actually proceed from the United States,

whether they are then provided with arms or intend

to secure them in transit. It is not necessary that all

the persons shall be brought into personal contact with

each other in the United States, or that they shall be

drilled, uniformed or prepared for efficient service."

The decision clearly established the principle that to

secure a conviction in the courts of the United States

it would not be necessary to show that the defendant

had provided the means for carrying the expedition in

question to Cuba, but that if he provided the means

for any part of its journey with knowledge of its ulti-

mate destination and of its unlawful character he was

guilty. The construction made unlawful the expedi-
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ent of using some point like the Island of Navassa as

a destination for the original expedition and forward-

ing it thence in another vessel. The final conviction

of Hart, January i8, 1898, came too near the Amer-

ican intervention to affect filibustering appreciably.

Two cases of another character will complete the

review of the judicial interpretations of the neutrality

law during the Cuban insurrection. Section 5283 for-

bids fitting out and arming vessels in favor of one for-

eign prince or power as against another with which

the United States is at peace. There were few com-

plaints of the violation of this part of the law. A
charge was brought against the Three Friends for an

expedition of May 23, 1896, when it was claimed that

the vessel was fitted out and armed in the waters of

the United States with the intent of serving the Cuban

insurgents. She was seized on November 7, 1896, by

the collector of customs for the District of St. Johns,

Florida, as forfeited, and a suit of libel in forfeiture

was duly entered in the District Court for the South-

ern District of Florida for condemnation of the vessel.

The case was not finally disposed of until after the

declaration of war against Spain, May 10, 1898, when
it was finally dismissed in the Circuit Court of Ap-
peals, Fifth Circuit, on the ground that there was not

sufficient evidence that the vessel had been equipped

or armed in any degree within the Hmits of the United

States. This was an affirmation of the decision of the

lower court.** During the course of the trial the case

was carried before the Supreme Court on a writ of

certiorari, in this instance owing to the release of the

Three Friends by the District Court during the trial.

" See 78 Fed. Rep. 175 and 89 Fed. Rep. 207.
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The Supreme Court ordered the District Court to re-

sume custody of the vessel and to proceed with the

case.*' Judge Locke of the District Court had ad-

vanced the doctrine that Section 5283, where it forbids

fitting out vessels to be " employed in the service of

any foreign prince or state, or of any colony, district

or people, to cruise or commit hostilities against sub-

jects, citizens or property of any foreign prince or

state or of any colony, district or people with whom
the United States are at peace," referred to a body

politic which had been recognized by the Government

of the United States at least as a belligerent. Chief

Justice Fuller, in discussing this question, gave the

opinion that the recognition of belligerency was un-

necessary, and that it was enough that a state of insur-

gency existed. The repeated acts of the administra-

tion in recognizing the insurgency of the Cubans were

all that was required within the meaning of the statute

in question.

A similar suit was brought against the Laurada

after her expedition of February, 1897. The original

intention had been to transfer her load to another ves-

sel at San Salvador, but after waiting eight days she

undertook to complete the journey alone. According

to the charge several cannon in the cargo were " rigged

up " on wheels at suitable places on deck for protec-

tion " against the Spanish men-of-war," and the arms

aboard distributed among the passengers. The libel

was in the end dismissed through a lack of evidence

to show an original intent to arm against Spain. The

position was taken that forfeiture under Section 5283

could not occur unless it was shown that those in com-

" March i, 1897. 166 U. S. i.
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mand, while within the Hmits of the United States,

had planned to commit hostilities. The opinion, how-

ever, declared that the arming and fitting need not

necessarily be done within the limits of the United

States to come under the penalties of the law of neu-

trality. The essential element was the intent that it

should be so fitted out and should ultimately commit

hostilities.^"

From what has been written it will be seen that

there were two quite distinct periods of filibustering.

In the first, which precedes the decision of the Supreme

Court in the Horsa case, May 25, 1896, less effort was

made to avoid the technicalities of the law, and men

and arms were joined on the same ship, if not from

the port of departure, at least before entirely leaving

American waters. The ship made a false declaration

as to freight and destination, pretending to carry fruit

or furniture to some port of Jamaica or Mexico or

Venezuela. In the second period the expeditions be-

came more complicated. The men and arms were

transported in separate ships to the high seas or even

into Spanish waters, and in some cases leaders went

so far as to provide a third ship to effect the junction

of men and arms. Whenever the enforcement of the

neutrality laws of the United States became too severe,

Canada, Jamaica, Belgium or some one of a number

of other neutral states became the starting point for

supplies."^

The decisions during the Cuban insurrection estab-

lished certain valuable principles in the interpretation

of the act of neutrality of 18 18 which had remained

""U. S. V. Laurada, March i, 1898, 85 Fed. Rep. 760.

"Foreign Relations, 1898, p. 665.
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obscure, in particular with reference to relations with

insurgents not recognized as belligerents, and to the

legal aid permissible for American subjects. It was

established that a declaration of belligerency is not

necessary to bring into force municipal neutrality acts ;

that they act against insurgent bodies not recognized

as belligerent states. The several opinions present

more satisfactory definitions and constructions of such

important terms as " a military expedition," " a prep-

aration of a hostile expedition," " a continuous expe-

dition," " a combination with intent," and " limits of

the United States" as applied to fitting out. Here the

judiciary showed a laudable purpose to interpret the

obligations of neutrality as rigorously as could be

desired, and laid down rules which rendered illegal

the whole elaborate system of filibustering operated

from American soil. It would appear from the deci-

sions that the neutrality act was in itself adequate to

enable the United States to meet its international obli-

gations to the fullest degree.^^

The Spanish Government made frequent diplomatic

complaints and protests on the enforcement of the

neutrality laws of the United States. Their represen-

tations were especially insistent that the Cuban Junta,
" sitting publicly in New York," should be prose-

cuted.'^ In American law the residence of individuals

of Cuban sympathies and the giving of individual aid

to Cubans, as well as the meetings of the Junta, were

not only in no way a violation of the law of the United

States, but just such acts constitute the fundamental

•"Carlisle, Report, Vol. II, p. 48; Hall, International Law,

p. 614.
^ Spanish Diplomatic Correspondence and Documents, p. 76.
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guarantees of the American system which international

law may supplement without contravening.^* This

was the view of President Cleveland in his fourth an-

nual message to Congress. " Many Cubans reside in

this country and indirectly promote the insurrection

through the press, by public meetings, by the purchase

and shipment of arms, by the raising of funds, and by

other means which the spirit of our institutions and

the tenor of our laws do not permit to be made the

subject of criminal prosecutions."^' The war in Cuba

did not alter the right of citizens of the United States

to carry on trade with the Cubans, insurgents or loyal-

ists, and to carry on trade even in war material, sub-

ject always, of course, to the risk that Spanish ships

of war would seize and confiscate the cargoes within

their coast seas. It is a well-established principle that

no government can be held accountable for the traffic

of its citizens in military supplies so long as they do

not furnish these to a visiting man-of-war or an expe-

ditionary force. The duty of the government is ful-

filled when it warns subjects of the risk of loss which

they incur by engaging in such trade.°° It is well

known that a few months later in the war with Spain

the United States bought more than one million dol-

lars' worth of arms and munitions of war in England,

and that Spain did the same in Europe. The legality

of this commerce all recognized.''^ Spanish complaint

was, of course, directed against organized expeditions

" Moore, Digest, Vol. VII, p. 909. Spanish Diplomatic

Correspondence and Documents, p. 92.
" Richardson, Vol. IX, p. 718.
" Woolsey, American Foreign Policy, p. 44.

"See North American Review, Vol. CLXXIV, p. 687;
American Law Review, Vol. XXXI, p. 62.
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fitted out on United States soil to aid the Cubans, a

practice illegal by the municipal law of the United

States. In this respect the number of prosecutions

and frustrated expeditions indicated constant effort to

enforce the restrictions on aid given by Americans,

but lack of power to entirely control the situation.

President McKinley admitted as much in his message,

April II, 1898.°^ The executive of a great state ought

to have had better support from local agencies in en-

forcing laws undoubtedly regularly violated.^" The
laxness of local government is the scandal of the

American system of government and a constant inter-

national humiliation. The interpretation of obliga-

tions by the higher courts was creditably rigorous.

The sole burden of preventing filibustering was not,

however, upon the United States. Spain could exact

only reasonable vigilance on the part of the authorities,

not perfect vigilance ; the test of the Geneva award,

1872, made it " due diligence."^"

If " due diligence " was not employed the United

States was liable to damages, and Spain might have

claimed reimbursements. No such clear cases as the

Alabama occurred. The filibustering was so closely

allied to legal commerce that it was more difficult

to adjudge the responsibility of the United States in

this period. The Cuban ports were under Spanish

control, and the burden of prevention was on those in

"Richardson, Vol. X, p. 148.
'' Compare the conclusions of Flack, Spanish-American

Diplomatic Relations, pp. 22-30, " that there was laxity of duty

somewhere and that just as in the case of our government
against England, Spain could, in certain instances, have justly

demanded damages."

"Wharton, sec. 402; Snow, Cases, 43.
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command at those places. The commanders of the

coast defences were alone responsible for the preven-

tion of commerce between insurgents and private indi-

viduals, and, in conjunction with the American au-

thorities, for the prevention of military and hostile

expeditions. The burden cannot be shifted to neutrals

entirely, nor can the welfare of belligerents be con-

strued entirely to the disadvantage of neutrals. It is

no longer legal or reasonable for states at war to

impose all the burdens of that unfortunate state upon

neutrals. Rather, on the contrary, the tendency is

toward more decided limitations on the obligations of

neutrality. It is not the purpose of the principles

governing neutral aid to belligerents to make insur-

rection impossible or directly to aid governments in

maintaining the status quo. No more are they formu-

lated to throttle sympathy and to forbid such comforts

and support as individuals may desire to give. They

accomplish their purpose when they prevent what is

technically known as " direct military aid," " armed

expeditions," " ships of war fitted out," or use of soil

for belligerent purposes in aid of either one of the

belligerents. The contention at present is that there

is a limit to the obligations of a neutral as to the en-

forcement of neutrality ; that its duty is not one of

perfect vigilance. ^^

The other aspect of the subject, the enforcement of

" Woolsey, American Foreign Policy, p. 37. The Institut de

droit international at its meeting at Neuchatel, 1900, adopted

a series of rules suggested by questions raised in the Cuban
war. One of them referred to fiUbustering. " It is especially

forbidden to third powers to permit hostile military organiza-

tions to be organized in its domains." The article added

nothing not already recognized by the United States. Annuaire
XVII, pp. 181 fif, and 227.
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law in the United States and the treatment by Spain

of persons caught in filibustering expeditions, was a

matter of domestic concern, not of diplomacy or inter-

national law. The mere act of transporting expedi-

tions did not constitute a crime which Spain could

punish except by seizure and loss of cargo and time,

but the members of the expedition, captured by Spain

in the act of giving aid and bearing arms, forfeited

the protection to which they would otherwise have

been entitled. They became in law, to all intents and

purposes, pirates and brigands liable to such penalties

and pains as the law of their captors prescribed for

the offence.*^ Their lot was somewhat improved by

the agreement with Spain concluded January 12, 1877,

which guaranteed to American citizens committing

offences within Spanish jurisdiction freedom from trial

in any exceptional tribunal except when captured with

arms in their hands. In any case, whether tried in a

military court for any offence or in the ordinary civil

courts, the American subject became entitled to certain

fundamental rights, such as counsel with access at

suitable times, a copy of the accusation, a list of

witnesses for the prosecution, and the right to secure

witnesses for defence. Reciprocal guarantees were

made to Spanish subjects within the United States."'

The treaty rights of American citizens who were

taken on the charge of assisting the insurgents were

the occasion of constant friction between Spain and

the United States."* The United States had no right

in the circumstances beyond that of insisting on the

" Wharton, Digest, Vol. Ill, par. 381.
" Treaties and Conventions of the United States, p. 1030.

"Foreign Relations, 1896, pp. 631, 711, 746, etc.
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form of trial guaranteed in the treaty of 1795 and the

protocol of 1877. In many instances, on the merits

of the case any penalty to the accused would not have

been too severe. They were American subjects only

in name and for convenience. Their return to Cuba

should have automatically worked the lapse of their

American citizenship and revived that of their native

land. The case of the crew of the Competitor, an

American schooner taken in the act of landing arms

for the insurgents in April, 1896, furnished one of the

most important illustrations of this limited right of

the United States to protect its citizens in trouble for

filibustering. The accused were ultimately accorded

a trial, in form at least, as required by the agreement

of 1877. Inflammatory reports of Spanish procedure

in such cases kept popular feeling among sympathetic

neutrals at high tension throughout the early part of

the insurrection. By November 28, 1897, no American

citizen remained imprisoned in Cuba.®° The testi-

mony of American official sources exonerates Spain

from injustice, and proves her most liberal and con-

ciliatory in the treatment of Americans involved.

Filibustering profoundly influenced public opinion in

Spain. It was a ready expedient for administrative

authorities responsible for the failure of the military

operations in Cuba to foist the responsibility upon the

so-called non-neutral conduct of the United States.

The Spanish public came to believe unquestioningly in

the partisan non-friendly attitude of this country. On
the American side the prolongation of the war tried

the patience of a naturally long-suffering public.

°' Foreign Relations, 1898, p. 644.



CHAPTER III

Abandonment of Non-Intervention Policy,

October, 1897, to March, 1898

The change of administration in the United States

in 1897 '^^d ^^ fi'^st no perceptible effect on American

neutrality. President McKinley adhered closely to

the time-honored pacific policy, traditional in American

diplomacy, and the choice of Senator John Sherman

as Secretary of State was indirectly a confirmation of

such a policy. A financial secretary was chosen at a

time when the monetary question, not an aggressive

foreign policy, was held to be paramount.^

On June 16, 1897, General Woodford was appointed

Minister to Spain, another appointment interpreted as

a confirmation of pacific intentions.^ However, Gen-

eral Woodford's instructions made it manifest that

strained diplomatic relations might at any time be

broken. His instructions were to press upon the

Spanish Government the American view of the serious-

ness of the conditions, the limits of the moral obliga-

tion of a border neutral to maintain self-restraint and

remain a passive spectator—limits the essence of which

is the " reasonableness " of the delay in ending the

struggle—and the impossibility of continuing the

policy of inaction much longer. The adjournment of

Congress made the diplomatic situation somewhat

'Viallate, Revue historique, Vol. 82, p. 250.
' Spanish Diplomatic Correspondence and Documents, p. 36

;

Revue historique, Vol. 82, p. 252.
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easier to control by suppressing for a time the agita-

tion for the recognition of Cuba. On the assassina-

tion of Mr. Canovas del Castillo, August 8, 1897,

General Azcanaga became President of the Spanish

Council ; he continued the policy of his predecessor, but

within a little over a month he had fallen into the

minority, and the liberal Mr. Sagasta had taken his

place.^ General Weyler was thereupon recalled, and

General Blanco was despatched to the post in Cuba

with instructions to abandon the policy of concentra-

tion.* A bando of November 13 partially revoked

the military system of General Weyler. The Spanish

concentration of non-combatants had called forth

American sympathy and interest, especially by reason

of the presence of from seven to eight hundred Ameri-

can citizens among those in the concentration camps."

Repeated protests from the Government of the United

StateSj and the activity of American consuls in Cuban

cities in behalf of such Americans, had greatly strained

diplomatic relations.® The immediate result of the

change of administration in Spain was to relieve the

stress measurably. The aggressive attitude of the

United States in the early summer, which seemed

verging on intervention, yielded to one of expectancy

in October and November.'

OrTNovember 25, 1897, three Spanish decrees ex-

tended to Cuba the provisions of the Spanish consti-

tution with the fundamental guarantees contained in

° Spanish Diplomatic Correspondence and Documents, p. 36.

* Ibid., p. 37; Foreign Relations, 1898, pp. 600, 602.

"Foreign Relations, 1897, p. 507.

°/6«d.,pp. S07-14; 1898, pp. 597-98; Spanish Diplomatic Cor-

respondence and Documents, pp. 24, 26.

' Spanish Diplomatic Correspondence and Documents, p. 38.
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it, applied the electoral laws of Spain providing uni-

versal manhood suffrage, and announced autonomy for

the island.* The new constitution for Cuba provided

for an insular parliament of two coordinate chambers

and for a Governor-General representing the home
government. The upper house of administrative

council was to consist of 35 members, 18 elective and

17 life appointments made by the Governor-General.

Representatives of the other house were to be elected

by universal suffrage, one for each 25,000 inhabitants,

and for a term of five years." Annual sessions were

made obligatory. The legislative power of the parlia-

ment was made residuary, and colonial legislation was

extended to all subjects on insular concerns not

specifically and determinately reserved to the home
government. Commerce was reserved for the Cortes

at Madrid. The apportionment of the debt, including

that for the existing war, was likewise reserved. The
final authority was vested in the Governor-General,

who could suspend the publication of new laws pending

final decision at Madrid, and who had in his hands

the control of the military, the appointing power, the

pardoning power, subject to instructions from the

King, and finally the power to suspend the most vital

guarantees of individual liberty whenever he might

deem it necessary for the preservation of the peace.

The judiciary was made entirely subject to the control

' Spanish Diplomatic Correspondence and Documents, p. 40

;

Foreign Relations, 1898, p. 616; Merignhac, Revue du droit

public, Vol. IX, p. 23s. A plan of reform was under con-

sideration by the conservative ministry before its overthrow.

See Spanish Diplomatic Correspondence and Documents, p. 19.

° Suffrage was given to males of twenty-five years, and to

residents in a commune of two years. This had been one of

the main demands of the Cuban liberal party.
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of the home government. The same decrees estab-

Hshed an autonomous municipal and provincial regime.

Proportionate representation and the referendum on

municipal debts and loans, when demanded by a third

of the councillors, were included. Autonomy on the

lines laid down in the decrees was predestined to

failure. Cuban industries were in a state of ruin, and

yet the imposition of a crushing burden of taxes would

mevitably follow the conclusion of peace. If the plan

had been accepted and put in force in the best good

faith, discontent and future rebellion were certain.

The plan merely postponed the final settlement. Au-

tonomy as laid down in the Spanish decrees bore no

resemblance to the Canadian constitution, for in Cuba

the sovereignty of Spain remained an active and con-

trolling force, and all the concessions had in no wise

lessened or weakened it. Cuba possessed nothing like

the responsible ministry known to the British colonies.

However, justice to Spain requires the statement that

the concessions were put forth as preliminary to a

fuller liberty to follow the successful operation of

these. Recent events in Cuba have tended to justify

the view held in Spain that the Cubans were not at

the time ready for a fuller degree of self-government.^"

President McKinley recognized in his message,

December 6, the efforts of Spain to inaugurate a new
military policy and system of government, and he ex-

pressed a disposition to give her a reasonable time to

develop the results of the new regime. A tendency to

question the ability of Spain to carry autonomy into

"Merignhac, L'Autonomie cubaine et le conflit hispano-

americain. Revue du droit public, Vol. IX, pp. 235-36.
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eifect was, nevertheless, apparent in the language of

the President. The occasion was taken to denounce the

military system of General Weyler. The recognition

of belligerency was declared inexpedient under the

altered conditions of the moment, immediate inter-

vention was rejected, and the recognition of indepen-

dence was held to be indefensible because the Cuban

Government, in the opinion of the President, lacked the

essentials of a sovereign state. Forcible annexation

was spurned as criminal aggression.^^

The message made no appreciable change in the situ-

ation. The newspapers in Madrid criticized the ex-

pressions seeming to assert a right on the part of the

United States to set a limit to the time to be given

Spain for conquering her rebellious colony. The

Ministry and the Ambassador in Washington regarded

the message as favorable to Spain.^^ General Wood-
ford supported the views of the President in a note

of December 20 to the Government at Madrid, repeat-

ing the administration's expressions of sympathy with

the recently declared principles and purposes of the

liberal party and with the signal action reversing the

inhuman warfare of the preceding year, but ending

with the scarcely veiled threat of intervention. The
whole note was a lengthy exposition of the impossi-

bility of awaiting long the outcome of further experi-

ments of Spain in Cuba.

Disturbing news continued to reach the United

States of suffering in Cuba and of the inability of

" Richardson, Vol. X, p. 127.

"^Recortes periodisticos de los diarios de Madrid, Vol. IV,
No. 93, December 7, 1897; Viallate, Revue historique. Vol.

LXXXII, p. 254; Spanish Diplomatic Correspondence and
Documents, p. 52.
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Spanish charity to deal with the situation. As early

as May 17, 1897, the suffering of American citizens

in Cuba had prompted a special message to Congress

asking for an appropriation of fifty thousand dollars

for a relief fund, to be dispensed by the Secretary of

State, a part to be used in transporting American citi-

zens to the' United States/^ The appeal was granted

by Congress with a promptness which indicated a

ready interest in Cuban relief.^* In December the

scope of the relief was enlarged to include the suf-

ferers in Cuba without regard to their nationality.

On December 24, in a special proclamation. President

McKinley appealed to the American people for volun-

tary contributions for relief funds, and a few days

later a central Cuban Relief Committee was instituted

with headquarters in New York. Previously to this

the authorities at Havana had been consulted,^^ and

they promptly cooperated to facilitate the work of re-

lief, and admitted free of duties all articles sent for

that purpose.

This aid given by the United States was not in

itself unusual. It was in every way a friendly act,

perfectly consistent with absolute neutrality. Spain,

of course, possessed the legal right to refuse or accept

outside aid. Such relief was, none the less, in a sense

an interference in a domestic problem of another coun-

try adjudged incapable of bearing the burden. And
with the appeal for relief came horrible reports of the

suffering from famine and disease in the war-stricken

^'Richardson, Vol. IX, p. 127.

"May 24, 1897. Senate Document 105, 58 Cong., 2 Sess.,

p. 113.

^'Foreign Relations, 1897, p. 511; 1898, p. 655.
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colony which accentuated a growing American convic-

tion that the war was becoming intolerable.^*

On the other hand, the success of the political re-

forms proposed for Cuba was dependent upon their

acceptance by the Cuban insurgents and upon the co-

operation of the loyal Spanish population. In fact the

constitutional unionists and the insurgents alike re-

jected the proffered autonomy.^^ The insurgent

leaders declared for absolute independence. The loyal-

ists, or constitutional unionists, showed themselves

bitterly opposed to the new regime on the ground that

it conceded too much liberty to the insurgents. The

attempt to inaugurate autonomy, January i, 1898, met

with the most vigorous resistance. Colonel Joaquin

Ruiz, sent by the Governor-General to make known to

the insurgents the concession of the Government, was

captured and summarily executed, in spite of his rights

of immunity as an envoy. Riots in Havana attested

unpopularity closer at hand. On January 12 mobs led

by Spanish officers attacked the offices of the three

newspapers advocating autonomy, and it became neces-

sary to place an armed guard to protect the American

consulate. The rioters shouted " Death to Blanco and

death to autonomy !
" After a day and a night of riot-

ing the authorities gained control, but such events

were unfortunate at the moment. A decidedly adverse

sentiment swept over the United States, and Spain

lost there that confidence in her future policy which

had been obtained with so much labor by her diplo-

" An eye-witness of the conditions estimates that 400,000 died

from starvation and disease. Contemporary Review, Vol. 71,

p. I, July, 1898.

"The London Times, April 8, 1898. Merignhac, Revue du
droit public, Vol. IX, pp. 249, 251.
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macy of the preceding twelve months.^' The Ameri-

can public was convinced that autonomy had come to

nothing, and, what was more serious, the President

and his cabinet began to share the changed sentiment,

the loss of confidence. The Spanish Minister became

greatly alarmed at the open hostility on every hand,

while Consul-General Lee at Havana, alarmed at the

disorders of January 12, and convinced that their

repetition would place American residents in grave

danger, advised his government to be prepared to

send ships to defend American interests.^" In re-

sponse, the ships of the Atlantic squadron were con-

centrated in southern waters, and instructions were

given to commanders to retain men whose terms of

service were expiring. As a part of the same plan,

on January 24 the Maine was ordered from Key West

to Havana, where she arrived the following day.^"

Such a visit under ordinary circumstances would have

had no particular significance, but for three years the

custom of exchanging friendly visits to Cuban ports

had been suspended. Other foreign ships were in

Havana harbor at the time, but no courteous words

about the resumption of friendly relations could con-

ceal the real loss of confidence in the ability of the

Spanish Government to maintain order in Havana
which the visit betokened. The moment chosen was

unfortunate in the light of subsequent events. Con-

^' Spanish Diplomatic Correspondence and Documents, pp.

64, 65; Foreign Relations, 1898, p. 1024.

^'Foreign Relations, i8g8, p. 1025.
^ Ibid., 1898, pp. 1025-26; Spanish Diplomatic Correspon-

dence and Documents,. p. 68. Spanish newspapers called this

the blockade of Cuban ports. Recortes periodisticos de los

diaries de Madrid, Vol. VI, Feb. 7, 8, i8g8.
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sul-General Lee, on receipt of information concerning

the orders to the Maine, had promptly advised

a delay of six or seven days, but his telegram

reached Washington too late. The Spanish au-

thorities received the Maine with all outward

forms of courtesy, promising to reciprocate in

kind at an early date, but they seem to have

suspected Consul-General Lee of sending home ex-

aggerated reports of conditions in Havana, and to

have desired his recall.^^ The reply of the Spanish

cabinet, February i, 1898, to the communication of

General Woodford of December 20, 1897, was a vigor-

ous protest against the idea commonly expressed in

American diplomacy that " reasons of proximity or

damages caused by war to neighboring countries might

give such countries a right to limit to a longer or

shorter period the duration of a struggle disastrous to

all, but much more so to the nation in whose midst

it breaks out or is maintained." All possibility of

foreign intervention was denied, as was any right of

the United States to fix a date for the final end of the

war of suppression.^^ The paper was a firm, able state-

ment of the position of Spain, the validity of which,

tested by the ordinary canons of international law

applicable under the circumstances, was scarcely open

to question.

On the other hand, an unfortunate event of the early

days of February aggravated diplomatic uneasiness.

On February 8 the New York Journal published the

facsimile of a letter attributed to Mr. Dupuy de Lome,

i\/rij-ij°tFr '^'^^ '^\}^m ?^ _ Washington . The letter had

been written about the middle of December to Mr. Jose

" Spanish Diplomatic Correspondence and Documents, p. 69.

^Ihid.. p. 73.
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Canalejas, a Spanish agent who was sent to the United

States to inform himself regarding public opinion, but

who had afterwards gone to Cuba, where the letter

was addressed. Emissaries of the Cuban insurgents

had intercepted the letter, and sent it to the American

press. Mr. Dupuy de Lome, who admitted the author-

ship of the letter, had in it expressed himself very

confidentially to a friend. The offensive passages

were these :
" The message [of December 6] has been

a disillusionment to the insurgents, who expected

something different, but I regard it as bad (for us),

r^esides the ingrained and inevitable bluntness with

' which there is repeated all that the press and public

opinion in Spain have said about Weyler, it once more

shows what McKinley is, weak and a bidder for the

admiration of the crowd, besides being a would-be

politician who tries to leave a door open behind him-

self while keeping on good terms with the jingoes of

his party.
J.

. . It would be very advantageous to take

up, even if only for effect, the question of commercial

relations, and to have a man of some prominence sent

hither in order that I may make use of him to carry

on a propaganda among the Senators and others in

opposition to the Junta and to try to win over the

refugees." The Government of the United States

took the position that the publication of the letter

made it impossible for its author to remain longer the

minister of his government. His resignation was

offered to his own government and promptly ac-

cepted, all before the United States had an opportu-

nity even to ask for his recall.^' As the letter had

^"Foreign Relations, 1898, pp. 1007, 1018; Spanish Diplomatic

Correspondence and Documents, p. 81. Recortes periodisticos
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never been intended for publication, and as the means

resorted to in order to intercept it were questionable,

the publication in the United States was hardly a seri-

ous offence in international law. Spain in promptly

recalling her minister made the fullest reparation for

whatever real offence he had committed. But the

criticism of the President aroused ,bitter feelings, and,

what was more serious, revealed the apparent insincer-

ity of the pending commercial negotiations. It be-

came manifest at once that the great essential in pro-

longing peace much longer—confidence in the sin-

cerity of the other—was lacking in each country. In

both Spain and the United States antagonistic posi-

tions had been taken which gravely endangered peace.

General Woodford wrote from Madrid :
" Spanish

feeling grows more bitter against the United States

each day. ... I still believe that the Spanish Govern-

ment will make no further concession, and will insist

upon their own time to crush the rebellion."^* In the

United States significant events indicated a dangerous

increase of hostile sentiment. On February 14 the

party leaders in both houses, to prevent an open rup-

ture, carried a resolution asking for the correspond-

ence of the American consuls regarding concentration

and autonomy in Cuba. The publication of the con-

sular communications in Congress took from the ad-

de los diarios de Madrid, Vol. VI, Feb. 10, II, 1898, for Mad-
rid newspaper version in defence; Lebrand, La guerre hispano-

americaine, p. 22. The offence was not a new one in American
diplomacy. Compare the case of Marquis de Yrujo, Spanish
Minister to the United States during Jeilerson's administra-
tion; Jackson, British Minister, 1810; Poussin, French Minis-
ter, 1849; Catacazy, Russian Minister, 1871; West, British

Minister, 1888.

"Foreign Relations, 1898, p. loii. February 12.



76 NON-INTERVENTION POLICY

ministration all possibility of control. An ultimate

pacific settlement had become improbable at the mo-

ment when the American world was startled by the

blowing up of the Maine, February 15, 1898. It only

required such an event as that in Havana harbor and

the recriminations which grew out of it to fix the

wavering convictions of both parties and render diplo-

macy impotent.

For several days after February 15 the considera-

tion of national differences gave way to the sad rites

of caring for the victims. It was extremely unfortu-

nate that a hasty American public, encouraged by un-

scrupulous journals, early became convinced that the

destruction of the battleship was a deliberate act of

Spain. The true cause of the explosion—whether it

was an untoward accident through an internal or an

external explosion or through the premeditated inter-

vention of some individuals to force war, or a pure act

of insane vengeance—it has so far been impossible to

determine with a satisfactory degree of certainty. One

thing is clear, there was no real basis in reason or fact

for holding official Spain to be the deliberate perpe-

trator of a crime of such magnitude.

The Spanish Government promptly proposed a joint

investigation into the causes of the explosion and the

responsibility, but the United States, preferring to act

alone, rejected the proposed course. The utmost con-

ceded to Spain was that a national board of inquiry

might have facilities for a separate investigation. The

result was that two military boards, assisted by such

experts as could be obtained, conducted hurried inves-

tigations. The work was begun on February 20 and
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completed about a month later.^^ The two commis-

sions arrived at very different conclusions. The

American report found the cause in an external explo-

sion caused by a torpedo or a submarine mine, but

declined to fix responsibility in any further particular.

The Spanish commission no less positively found the

cause in an internal explosion, and denied all respon-

sibility on the part of Spain.^"

In reviewing the relations between Spain and the

United States at the time certain questions arise:

Why was the United States unwilling to investigate

jointly with Spain, and what rights had Spain in the

matter? In case the explosion was external, what

was the degree of responsibility of Spain?

Under the prevailing theory as to the status of a

ship of war, as long as the Maine was intact it enjoyed

complete immunities on board in matters of police and

justice, but this gave it no rights to jurisdiction over

the waters or to the soil beneath where it was an-

chored. Such soil was under the absolute sovereignty

of Spain. The Maine after the explosion was for

practical purposes little more than a junk heap, though

the property of the United States still. Did the United

States lose its peculiar jurisdiction from that moment •'

In the opinion of some writers a wrecked ship loses

the immunities normally conceded to its character.^^

The view rests on the effect of a wreck on the organi-

^ Report received by the President of the United States,

March 25, 1898.
™ Foreign Relations, 1898, pp. 1038, 1044; Spanish Diplomatic

Correspondence and Documents, 1896-1900, p. 95. An excel-

lent narrative of the Maine and the evidence on the causes in

Wilson, Naval History of the Downfall of Spain, ch. i ; com-
pare the Fortnightly, Vol. 69, p. 640, where the writer shows
the difficulty in determining the cause of disasters of the kind.

^Le Fur, La guerre hispano-americaine, p. 18.



78 NON-INTERVENTION POLICY

zation of the crew which gave life to the ship. With

the departure of the crew also disappear the immuni-

ties they hold. The strength of the view is that it

makes the whole peculiar jurisdiction depend not on

sovereignty, that is, the fiction of extraterritoriality,

but on the necessities of security and the right of pres-

ervation. With the wrecking of the ship the occasion

of these passes, and along with them the immunities.

Under such a view Spain should alone have controlled

the inquest. Marshal Blanco advanced such a view,

but fortunately for a continuance of amicable relations

the Spanish authorities yielded the control to the

United States, accepting the continued immunity of

the ship from local jurisdiction. The authorities in

the United States took the position that the fact that

the ship of war had become a wreck did not destroy

the organization which gave life to the force and

therefore had not invalidated the immunities, and that

only final abandonment could cause the ship to lose its

character as a public ship. Under the necessities of

strong international rivalries on such occasions the

latter theory, while somewhat illogical, is probably

still the most practical solution. The mere absence

for the moment of the crew is not abandonment. The

whole affair forms an important precedent in inter-

national law. A somewhat similar case was that of

the United States frigate Constitution, wrecked on the

Welsh coast in 1879. Local wreckers got her off and

libelled her for pay. The Government of the United

States claimed that the ship was not subject to local

jurisdiction, and the British Government sustained

that view.

The report of the American Naval Commission

failed to fix the responsibility for the explosion in any
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particular, but in the subsequent diplomacy Spain was

held at fault on the ground that the accident had hap-

pened within her jurisdiction. No demand was made

for any specific pecuniary indemnity, but Spain was

left to offer a suitable reparation. This meant con-

cessions in Cuba. General Woodford, Minister at

Madrid, expressed the American position in a note to

the Spanish Government, March 28, 1898. " Upon
the facts as thus disclosed a grave responsibility ap-

pears to rest upon the Spanish Government. The

Maine, on a peace errand and with the knowledge and

consent of that Government, entered the harbor of

Havana, relying upon the security and protection of

a friendly port. Confessedly she still remained, as to

what took place on board, under the jurisdiction of her

own Government. Yet the control of the harbor re-

mained in the jurisdiction of the Spanish Government,

which, as the sovereign of the place, was bound to

render protection to persons and property there, and

especially to the public ship and to the sailors of a

friendly power."^* Granting the American contention

of an external explosion, which is very difficult to

prove with any degree of satisfaction in the light of

our present knowledge of the effect of high explosives

and which is rejected by the majority of European

experts
;
granting that the Government of Spain had

mined the harbor, which was emphatically denied by

that power—then the Maine disaster presents the re-

sponsibility which attaches to mining harbors. The

right of a state to place fixed mines (distinct from the

floating torpedoes which ought never to be employed)

in the national ports is one of its sovereign rights.

^ Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 105.
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Mining harbors is as legitimate a method of defence

as placing cannon in fortresses, but owing to the im-

portant rights of access to ports acquired by friendly

states under commercial treaties the placing of mines

or submarine torpedoes carries grave responsibility.

The sovereign state which opens its ports to neutrals

owes in every case the greatest care in securing the

safety of a visiting man-of-war. The necessities of

international relations make perfectly normal the visits

on occasion of the naval vessels of friendly powers

both in defence of national interests and in the ex-

change of mutual courtesies and the peaceful conduct

of naval affairs. It is recognized that the ports of

civilized states are generally open to the warships of

friendly powers, subject to the restrictions imposed by

the sovereign authority of the port. It is perfectly

within the right of the state to refuse entrance en-

tirely, to make restrictions and to watch and control

the actions of the visiting ship either from political,

military or sanitary considerations. The admission of

a visiting ship is at all times a concession made out

of courtesy or friendship.^* But once having admitted

public ships to the use of its ports the sovereign power

assumes responsibilities. The visiting ship cannot

know of the dangers lurking in such ports as it may
be allowed to enter, nor is it compatible with the use

of mines in harbors that another power should know
of their location. If the local authorities choose to

give a visiting ship a berth over a mine they guarantee

its safety while there through such control of the mine

''Rivier, Principes du droit des gens, Vol. I, p. 156; Rule
adopted by L'Institut de droit international, 1898. Annuaire,
Vol. XVII, p. 273. Revue de droit international public, Vol.
V, p. 853.
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as makes an accident absolutely impossible. They

alone have the power to do this. It is not necessary

in case of an accident to prove the complicity of the

Government in order to attach a liability. But the

essential questions involved in the Maine explosion

had to do with the facts of an external or an internal

explosion—whether the damage was caused by a mine

—and second, if an external cause is found, the extent

of damages. If the two questions cannot be settled

by joint investigation and ordinary diplomatic proced-

ure they are suitable subjects of arbitration. Today

they would in all likelihood be referred to the Hague
Tribunal. From the standpoint of international law

it is greatly to be regretted that the Maine case was

not settled apart from the Cuban question. In asking

for a settlement by arbitration Spain had the better

of the two positions.

Before the reports of the naval commissions en-

gaged in the investigation of the Maine disaster were

made the war party had gained considerable headway

in spite of the pacific councils of President McKinley.

Consul-General Fitzhugh Lee gave offence to Spain

by his vigorous representations of the suffering of the

rural population. It was represented that the distress

of the classes concentrated in camps was only partially

relieved by the withdrawal of the more serious restric-

tions in the concentration system.^" Relying on his

statements, the Government of the United States had

decided early in March to increase the succour for

Cubans and to employ two ships of war, the cruisers

Montgomery and Nashville, in its transmission.

Spain protested and the United States yielded, substi-

" Foreign Relations, 1898, p. 673 ; Spanish Diplomatic Corre-

spondence and Documents, 1896-1900, p. 66.
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tilting transports for the service.^^ A few days later,

however, the Montgomery was sent into Havana to

take the place of the Maine. With the same purpose

of preparing for any emergency President McKinley,

after consultation with the Secretary of the Navy, the

leader of the majority in the House, and the four

chairmen of the House and Senate Committees on the

Navy and Appropriations, decided to ask Congress

for an appropriation of fifty million dollars for na-

tional defense. The money was immediately voted

and placed at the disposal of the President without

any restrictions and with a unanimity which aston-

ished all Americans. The unmistakable indications of

a full treasury and of national confidence in the Ex-

ecutive was no less a revelation to the Spanish court.'''

Other events of the time indicated a conviction in

American political circles that preparedness for war

was the necessity of the hour.'' Ships were assembled

at Key West. On March 14 two cruisers just built in

England were purchased from Brazil, and auxiliary

vessels were added as rapidly as possible. On March

21 Congress, still having an approaching war in view,

exempted all war material from customs duties.'*

Such events make it very evident that the war party

in Congress had won the contest, and that President

McKinley with his small circle of advisers of peace

had begun a change in policy.

" Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 89; Foreign Relations, 1898, p. 677.
^ Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 90; Foreign Relations, 1898, p. 684.
'" Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 93.

"See London Times, March 17, 1898; Message and Docu-
ments, 1898-1899, Abridgment, Vol. II, pp. 902-3.



CHAPTER IV

Intervention

The American commission inquiring into the Maine

disaster placed its report in the President's hands on

March 25. Several days earlier, on March 22 and again

on March 23, Spain had been notified that unless some

satisfactory agreement securing immediate and honor-

able peace in Cuba could be reached within a few days

the Maine report would immediately on its receipt be

transmitted to Congress, where the decision would

rest. The statement in the temper of the moment
was almost tantamount to a threat of breaking off

diplomatic relations.^ A few days later, on March 27,

the demands of the United States were again trans-

mitted to Spain in a more specific form. They in-

cluded an armistice in Cuba until October i, during

which time negotiations looking toward a permanent

peace should be undertaken ; the immediate and total

revocation of the order of concentration, and relief

measures for those in the camps ; and, as a secondary

suggestion for the American Minister, an effort to

gain Spanish consent to the appointment of the Presi-

dent of the United States as final arbitrator in case

the terms of peace were not settled by October i.^

No mention was made of the Maine affair, but it was

apparent all through that Spanish concessions alone

^Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 95 ; Foreign Relations, 1898, pp. 696-713.
' Foreign Relations, 1898, p. 712.
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would prevent the use of the adverse report of the

Naval Commission as a means of influencing Congress.

Three days later, March 30, the second demand of the

United States was conceded when General Blanco pub-

lished a bando revoking the concentration orders

throughout Cuba.^ It contained at the same time

valuable instructions regarding relief methods to be

employed for those without immediate means of sup-

port, either through lack of means, resources, or farm-

ing implements.*

"Foreign Relations, 1898, p. 725.
*
" As, notwithstanding this ample authorization, there will

necessarily remain in the old centers of reconcentration a rem-

nant of country people and their families, who for lack of

means, resources, or farming implements may not be able to

make a living by agricultural labor, the cabinet council will

submit to me, with the urgency which the case demands,

means of initiating and establishing a system of public works

which, while seconding the aid afforded by the magistrates

and protective juntas and by the establishment of economical

kitchens, shall acccomplxsh the double purpose of bringing

reconcentration to an end and remedying its effects and con-

sequences, thus restoring the normal condition of rural labor

and relieving the misery of the masses, as well as making
reproductive and of use to the country the expenses which

the fulfilment of these arrangements may occasion.
" With which purpose and in virtue of the extraordinary

powers which are conferred upon me as Governor and Captain-

General and general-in-chief of the army, I have proclaimed

in force the following:
" Article I. From the publication of the present order in the

Gaceta de la Habana, reconcentration of the inhabitants of the

rural districts is abolished throughout the entire island, such

country people and their families being permitted to return

freely to the places which they may deem convenient and to

engage in all kinds of agricultural work.
" Article 2. The protective juntas and all the civil and mili-

tary authorities shall facilitate by all the means in their reach

the return of the rural inhabitants to their former places of

residence or to those which they may newly elect, extending

to them all the assistance which they can respectively command.
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On March 31 the Government of Spain repHed to

the United States with a body of counterpropositions,

offering arbitration on the Maine' catastrophe, an-

nouncing the revocation of concentration, and promis-

ing to give government aid to the suffering classes

and to leave the matter of peace to the proposed Cuban

parliament, which had been convoked for May 4. An
armistice was assured, if the insurgents would ask for

it. As the suggestion to leave the ultimate terms of

peace to the President of the United States was not in

the form of a demand at first, and as the substitute in

the Spanish reply to leave them to the Cuban parlia-

ment came at the suggestion of Minister Woodforcf

and apparently with the consent of President McKin-

ley, that part could not have been a serious ground

of difference.'' In short, the reply was a satisfactory

concession in every particular save an immediate and

unconditional armistice. Arbitration for the Maine

" Article 3. Under direction of the cabinet council and
through the secretary of public works shall proceed the prepa-

ration and immediate establishment of all public works neces-

sary or useful to give employment and subsistence to the

country people and their families who, for lack of resources,

opportunities for work or farming implements, are not able

to return immediately to the country; as also for the estab-

lishment of economical kitchens, which may make normal and
cheapen these labors.

"Article 4. The expenses resulting from the execution of

the regulations of the present order, so far as they may ex-

ceed the resources at the command of the protective juntas,

may be charged to the extraordinary war credit.

" Article 5. All the orders heretofore published upon the

reconcentration of the rural population, and all those which
are opposed to the execution of this order, are hereby abolished."
Foreign Relations, 1898, p. 738.

"Foreign Relations, 1898, p. 762; Spanish Diplomatic Cor-
respondence and Documents, 1896-1900, p. 107.
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dispute was reasonable and just, the revocation of con-

centration was final and complete, the relief measures

were of the fullest character." Woodford was at the

time convinced that Spain would finally yield even

that. He wrote on April 2 :
" I h^ve worked hard for

peace. I am hoping against hope and still I cannot

bring myself to the final belief that in these closing

years of the nineteenth century Spain will finally re-

fuse, on a mere question of punctilio, to offer immedi-

ate and effective armistice. I still believe that imme-

diate armistice will secure permanent and honorable

peace with justice to Cuba and sure protection to our

great American interests in that island. Men will not

reason when their passions are inflamed. So long as

they are fighting they will not negotiate. When they

stop fighting they will begin to reason. Negotiations

will follow and peace will come. If arms are now laid

down on both sides they will not be taken up again."^

Already forces were at work to satisfy the one re-

maining demand of the United States. On April 2

Cardinal Rampolla, acting in behalf of the Pope,

offered the services of the Holy See as mediator.'

The Spanish Government sent a reply which indicated

an eagerness to find a solution that would save Spain

from a ministerial revolution and yet satisfy the United

States. The reply of Spain to Cardinal Rampolla was

as follows :
" The moment the United States Govern-

ment is disposed to accept the aid of the Pope, the

Queen of Spain and her Government will gladly accept

° Revue du droit public, Vol. IX, p. 265 ; Foreign Relations,

1898, pp. 727-28.

'Foreign Relations, 1898, p. 731.
' Spanish Diplomatic Correspondence and Documents, 1896-

1900, pp. 109, no.
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his mediation, and, in order to facilitate the high mis-

sion of peace and concord which His Holiness is at-

tempting, promise further to accept the proposal that

the Holy Father shall formulate a suspension of hos-

tilities ; informing His Holiness that for the honor of

Spain it is proper that the truce should be accompanied

by the retirement of the American squadron from the

waters of the Antilles, in order that the North Amer-

ican Republic may also show its purpose not to sup-

port—voluntarily or involuntarily—the insurrection in

Cuba."° The reasonableness of the request that the

United States withdraw the fleet from Cuban waters

is very apparent. On the other hand the informal

offer of the Pope to mediate aroused great excitement

in the United States. His action was unfortunately

represented by some papers as an attempt to make
himself the arbiter of the Spanish-American differ-

ences. The statement of the Spanish Minister of

Foreign Affairs that papal mediation came at the sug-

gestion of President McKinley increased the hostility

throughout the United States, and necessitated a delay

in the declaration of the armistice. A rabid press

cried out against papal intermeddling in American

affairs. Scare headlines of " no popery," etc., ap-

peared. In part this attitude was due to a deep-seated

anti-Catholic feeling, in part to a misunderstanding of

the origin and purpose of the papal action, and in

great part to the absence of a correct understanding

of mediation. As a result of the attitude of the Amer-

ican people the simple and well-intentioned suggestion

of mediation, which is not to be confounded with inter-

vention, tended rather to make harder the maintenance

'Ibid., p. no; Recortes periodisticos, X, nos. 209, 210.
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of peace. ^° In fact the Pope had never gone farther

than to convey to the two powers in an informal man-

ner through his representatives an ardent wish that a

conflict might be averted, and to place his counsel and

his influence at the service of the two governments.

Mr. Woodford included the excitement over papal

mediation in the unfortunate incidents—like the De
Lome letter and the Maine explosion—for none of

which Spain was in any sense responsible, which were

among the direct causes of war. Except for them, in

his opinion, war could have been prevented.^^

"Le Fur, pp. 22-23; the London Times, April 5, 1898.
" William McKinley and the Spanish War. A paper read

by Mr. Woodford, late Minister to Spain, before the Hebrew
Young Peoples' Societies, New York, March 8, 1904, pp. 2-3.

" Out from all that correspondence stand these facts. The
Queen Regent of Spain and the President of the United States

were each and both sincerely desirous of peace. The Spanish

Government steadily, courteously, but surely receded from
position to position in the interest of peace until there seemed
reasonable hopes of peaceful adjustment. Then came occur-

rences which human foresight had not foreseen and could not

have foreseen. The singular and inexplicable letter from the

Spanish Minister at Washington to a correspondent at Ha-
vana; the destruction of the steamship Maine in the harbor

of Havana and the suggestion by the Spanish Minister of

Foreign Affairs that the request of the Pope for an armistice

was at the instance of the American President. The first

weakened the faith of our people in the sincerity of the Spanish
negotiations. The second evoked a passionate popular cry

for vengeance. The third compelled delay in the announce-
ment of the armistice, which then came too late to arrest the

demands of the American people for immediate action.
" It is impossible to forecast contingencies or to say what

would have come to pass had not these unforeseen and unex-
pected incidents occurred. They did occur and war came.
But I have always believed, and now believe, that but for

these things President McKinley would have achieved the
desire of his heart, and would have accomplished the ultimate
independence of Cuba without war."
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At the same time that Pope Leo recommended to

the Spanish Government an armistice with the Cuban

insurgents he sent Archbishop Ireland, an intimate

personal friend of President McKinley, to Washing-

ton, in order to induce the American Government to

take steps toward persuading the insurgents to accept

an armistice. These measures formed only the start-

ing point for a formal mediation, which did not occur

and could not until both powers were prepared to

accept it. The Pope's offer of his good offices was

highly creditable to him and was well received in

Europe, and should have been better received by Amer-

ican journals."

On April 3 Mr. Woodford sent a personal message

to President McKinley in which he repeated his con-

fidence that Spain would make all necessary conces-

sions. He gave in effect his endorsement of the

Spanish condition that the American fleet should be

withdrawn from Cuban waters as a response to the

conciliatory measures of Spain.^^ Spain strained every

diplomatic resource to bring about a protest of Europe

against the American position. On April 6 the repre-

sentatives at Washington of the six great powers,

Germany, Austria, France, Great Britain, Italy and

Russia, presented an appeal to President McKinley

for a continuance of peace. In its final form as pre-

sented the address, instead of a threat and a protest

as Spain had wished it, became a moderate appeal for

peace. The modification was due to the influence of

England. In only one respect was the event remarkable.

"See London Times, April 7, 1898; Spanish Diplomatic

Correspondence and Documents, 1896-1900, p. iii; Revue du
droit public, Vol. IX, p. 277.
^ Foreign Relations, 1898, p. 732.
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The ambassadors met President McKinley in a body,

and their spokesman, Sir Julian Pauncefote, read the

note of appeal. It has been a traditional practice of

the United States Government to refuse to receive

representatives from a combination of European states.

Two days later in a similar address the same parties

supported the papal request at Madrid for an immedi-

ate armistice in Cuba.^* It should be noted that the

powers went further at Madrid than at Washington,

since at the former court they pressed upon the Spanish

Government not merely the general considerations that

make for peace, but the adoption of a specific course

of action then demanded by the United States.^^ The

reply of the Spanish Government, on April 9, was a

suspension of hostilities in Cuba without any definite

limitation beyond that implied by the words " for such

length of time as he [the Governor of Cuba] may
think prudent to prepare and facilitate the peace

earnestly desired by all."^* General Blanco's armis-

tice proclamation was published in due course substan-

tially as follows :
" The Government of his Majesty,

according to the wishes expressed on several occasions

by the Pope and by the Ambassadors of the Six Great

Powers of Europe, has decided, in order to prepare for

and facilitate the establishment of peace in the island,

to suspend hostilities, and has ordered me to carry

this decision into effect and to make the following

dispositions :

—

" I. Hostilities shall be suspended throughout the

"/fcid., p. 710; Spanish Diplomatic Correspondence and
Documents, 1896-1900, pp. 113-15.
" The Times, London, April 20, 1898.
" Spanish Diplomatic Correspondence and Documents, l8g6-

1900, pp. 114-15.
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1

island in every locality on the receipt of this proclama-

tion.

" 2. Details of the execution of the proclamation

and the duration of the suspension of hostilities shall

be determined by special instructions to the general

commanding. "^^

It is significant that the expressed wishes of the

United States for Cuba had been fully covered by the

several concessions of March 30, March 31, and April

9. Mr. Woodford evidently considered Spain's con-

cessions adequate. He wrote in a personal message

to President McKinley, April 10, " I hope that noth-

ing will now be done to humiliate Spain, as I am satis-

fied that the present Government is going, and is loyally

ready to go, as fast and as far as it can."^' But neither

the address of the powers, so influential in Madrid,

nor the pacific overture of the Spanish ministry, nor

the pleading of the American Minister for time, had

any perceptible effect in the United States. The long-

promised message went to Congress on April 11. It

had been delayed from April 6, the original date set

for its transmission, not awaiting Spanish action, but

upon the urgent request of the American Consul-

General at Havana, who was fearful for the safety of

Americans in Havana.^" It was a lengthy document

of seven thousand words, reviewing the Cuban insur-

rection, the treatment of reconcentrados, the character

of the Cuban mode of warfare, the recent efforts of

the Government for peace, and the unsatisfactory

answer of Spain to the latest demand. Other por-

" Foreign Relations, 1898, p. 750.

''Ibid., p. 747-

"Ibid., p. 743.
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tions dismissed as inexpedient the recognition of the

independence of the so-called Cuban Republic, and as

unnecessary and disadvantageous if the United States

would ultimately intervene to pacify the island.^"

Much space was devoted to a discussion of the legal

and historical aspects of intervention, and the grounds

for such a step were summarized in the following

words

:

" First. In the cause of humanity and to put an

end to the barbarities, bloodshed, starvation, and hor-

rible miseries now existing there, and which the

parties to the conflict are either unable or unwilling to

stop or mitigate. It is no answer to say this is all in

another country, belonging to another nation, and is

therefore none of our business. It is specially our

duty, for it is right at our door.

" Second. We owe it to our citizens in Cuba to

afford them that protection and indemnity for life and

property which no government there can or will afford,

and to that end to terminate the conditions that de-

prive them of legal protection.

" Third. The right to intervene may be justified by

the very serious injury to the commerce, trade, and

business of our people, and by the wanton destruction

of property and devastation of the island.

" Fourth, and which is of the utmost importance,

the present condition of affairs in Cuba is a constant

menace to our peace, and entails upon this Government

an enormous expense. With such a conflict waged

for years in an island so near us and with which our

™"In case of intervention our conduct would be subject to

the approval or disapproval of such government. We would
be required to submit to its direction and to assume to it the

mere relation of a friendly ally."
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people have such trade and business relations; when

the lives and liberty of our citizens are in constant

danger and their property destroyed and themselves

ruined ; where our trading vessels are liable to seizure

and are seized at our very door by war ships of a

foreign nation, the expeditions of filibustering that we
are powerless to prevent altogether, and the irritating

questions and entanglements thus arising—all these and

others that I need not mention, with the resulting

strained relations, are a constant menace to our peace,

and compel us to keep on a semiwar footing with a

nation with which we are at peace. ... In any event

the destruction of the Maine, by whatever exterior

cause, is a patent and impressive proof of a state of

things in Cuba that is intolerable. That condition is

thus shown to be such that the Spanish Government

cannot assure safety and security to a vessel of the

American Navy in the Harbor of Havana on a mis-

sion of peace, and rightfully there."^'^

No reply was made to the Spanish offer to arbitrate

the diversity of views on the Maine matter. The mes-

sage closed with these paragraphs . In view of these

facts and these considerations, I ask Congress to

authorize and empower the President to take measures

to secure a full and final termination of hostilities

between the Government of Spain and the people of

Cuba, and to secure in the island the establishment of

a stable government, capable of maintaining order and

observing its international obligations, insuring peace

and tranquility and the security of its citizens as well

as our own, and to use the military and naval forces of

the United States as may be necessary for these pur-

" Foreign Relations, i8g8, pp. 757-58.
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poses. And in the interest of humanity and to aid

in preserving the lives of the starving people of the

island I recommend that the distribution of food and

supplies be continued, and that an appropriation be

made out of the public Treasury to supplement the

charity of our citizens. The issue is now with the

Congress. It is a solemn responsibility. I have ex-

hausted every effort to relieve the intolerable condition

of affairs which is at our doors. Prepared to execute

every obligation imposed upon me by the Constitution

and the law, I await your action.",\ At the conclusion

the armistice offered by Spain was referred to with

the further comment that " yesterday, and since

the preparation of the foregoing message, official in-

formation was received by me that the latest decree

of the Queen Regent of Spain directs General Blanco,

in order to prepare and facilitate peace, to proclaim a

suspension of hostilities, the duration and details of

which have not yet been communicated to me. This

fact with every other pertinent consideration will I am
sure, have your just and careful attention in the solemn

deliberations upon which you are about to enter. If

this measure attains a successful result then our aspira-

tions as a Christian, peace-loving people will be rea-

lized. If it fails, it will be only another justification

for our contemplated action."^^

The pertinent fact in Spanish-American diplomacy

at this time was the deliberate and formal submission

of further action to Congress. It was the surrender

on the part of the President of diplomatic efforts to

legislative action. He had formally yielded to an im-

patient Congress and a strong popular demand of the

"" Foreign Relations, 1898, pp. 7S9-6o.



INTERVENTION 95

nation. For this European writers, little comprehend-

ing the genius of American institutions, have strongly

criticized him.^' It was in no sense equivalent to an

abdication of power, but rather a declaration to Cong-

ress of the futility, in the judgment of the chief execu-

tive, of further use of his peculiar province—diplo-

matic negotiations. The President alone is the judge

of the time when it is no longer possible to accomplish

anything by diplomacy, and that he formally declared

by his message of April ii. Declaration of war, the

putting of the state on a war basis, the steps to be

taken toward intervention, are, by the American sys-

tem, properly matters for Congressional action and not

for executive determination. The vital question is

whether the President did not yield prematurely and

whether he had exhausted the resources of diplomacy.

The testimony of the Minister at Madrid is against

him. Mr. Woodford's correspondence to the last indi-

cated a firm belief in the possibility of peace in Cuba

without war. Except for an uncontrollable desire for

war on the part of the United States, diplomacy might,

within all human probability, have accomplished the

emancipation of Cuba.^* He wrote, April 13 : "I
know that the Queen and her present ministry sin-

cerely desire peace and that the Spanish people desire

peace, and if you can still give me time and reasonable

liberty of action I will get for you the peace you desire

so much and for which you have labored so hard."^°

^ Le Fur, La guerre hispano-americaine, p. 26, and foot-

note 2.

" See same conclusion by Flack, Spanish-American Diplo-

matic Relations Preceding the War of 1898, pp. 92-95. Cora-

pare Mr. Woodford's paper on William McKinley and the

Spanish War quoted in footnote 11.

" Foreign Relations, 1898, p. 732.
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But neither time nor liberty of action was allowed.

Step by step Congress forced the United States into

war.

The Cubans, acting for themselves, refused to ac-

cept an armistice unless Spain would at the same time

consent to evacuate Cuba. The following letter writ-

ten by Maximo Gomez to Consul Barker, and later

sent to President McKinley, gave the insurgent view.

" A year ago we received a proposal from Spain for

an armistice. We refused it then as we must refuse it

now. The rainy season will soon be at hand and until

it is over Spain and her troops would like an armistice.

We will not, however, throw away the advantage. I

am anxious that hostilities should cease, but it must

be for all time. If Spain agrees to evacuate Cuba, I am
willing to agree to an armistice until October i, when

loyal Cubans shall come into their own again. I am

writing this at the direction of the Cuban Provincial

Government, with whom the Spanish may treat di-

rectly if they so desire."^" But the letter was a party

declaration in the face of rising fortunes in the United

States. Mr. Woodford was confident that Spain

could be induced to give peace to Cuba along lines

acceptable to all parties—autonomy, annexation to the

United States, or complete independence.^^

The message antagonized—practically affronted

—

Spain. On the day following President McKinley's

message to Congress an extraordinary council of min-

isters in session in Madrid closed with an almost

defiant denunciation of American intermeddling in the

^"London Times, April 12, 1898.

''Foreign Relations, 1898, pp. 731, 732, 747.
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internal affairs of Spain,^* which created considerable

sensation in diplomatic circles because of its spirited

character. On April 13 the Committees on Foreign

Affairs in the two houses of the American Congress

submitted simultaneously their reports, both bellicose

in nature and both committing the Government to

intervention. Spain awaited the action of the Congress

of the United States upon these reports. On April

19 the final vote was taken on a joint resolution. The

main differences in the original resolutions of the

houses and the cause of the delay turned on the recog-

nition of the Cuban insurgent government. Both

houses were agreed on the vital question of interven-

tion, but the Senate went farther, advocating a full

recognition of the Republican Government of Cuba as

the true and lawful government of the island.

The final resolution took the following form

:

" Whereas the abhorrent conditions which have ex-

isted for more than three years in the island of Cuba,

so near our own borders, have shocked the moral sense

of the people of the United States, have been a disgrace

to civilization, culminating as they have in the destruc-

tion of a United States battle ship, with two hundred

and sixty-six of its officers and crew, while on a

friendly visit in the harbor of Havana, and can not

longer be endured, as has been set forth by the Presi-

dent of the United States in his message to Congress

of April eleventh, eighteen hundred and ninety-eight,

upon which the action of Congress was invited:

" Therefore, resolved by the Senate and House of

Representatives of the United States of America in

Congress assembled,

^Le Fur, La guerre hispano-araericaine, p. 27.

7
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" First. That the people of the island of Cuba are,

and of right ought to be, free and independent.^"

" Second. That it is the duty of the United States

to demand, and the Government of the United States

does hereby demand, that the Government of Spain

at once relinquish its authority and government in the

island of Cuba, and withdraw its land and naval forces

from Cuba and Cuban waters.

" Third. That the President of the United States

be, and he is, directed and empowered to use the

entire land and naval forces of the United States, and

to call into the actual service of the United States the

militia of the several States, to such extent as may be

necessary to carry these resolutions into effect.

" Fourth. That the United States hereby disclaims

any disposition or intention to exercise sovereignty,

jurisdiction or control over said island, except for the

pacification thereof, and asserts its determination, when
that is accomplished, to leave the government and con-

trol of the island to its people."^" The fourth article

was the famous Teller Amendment, added and agreed

to without a division, and intended to quiet apprehen-

sion abroad and in Cuba.^^ The legislative recognition

of the insurgent government in Cuba was defeated,

mainly because that function belonged to the Presi-

" The words " and that the Government of the United States

hereby recognizes the Republic of Cuba as the true and lawful

government of the island" were stricken out.
"" Foreign Relations, 1898, p. 763.
" For an interesting account of the Congressional attitude at

this crisis see article by Senator Lodge, Harper's, March, 1899,

p. 505. Whitney, Yale Review, Vol. VII, p. 8, "The Cuban
Revolt and the Constitution," discusses the constitutional as-

pects of the subject.
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dent. The declaration in the first resolution—^that the

people of Cuba are independent—is difficult to con-

strue, but it certainly did not constitute a recognition

of a new foreign state.

Meanwhile, Spain continued her hopeless efforts to

secure action from the European powers which would

checkmate the United States. A memorandum of

April 18 in the form of a circular to the powers re-

viewed the relations of Spain with the United States

during the entire Cuban insurrection and the more

recent action of both governments. It was a forcible

defense and justification from the Spanish point of

view. Its main argument depended on the sover-

eignty of Spain in Cuba and the right to prosecute the

war there free from United States intermeddling.'^

The resolution of April 19 cornmitted the United

States to forcible intervention. On April 20 Presi-

dent McKinley signed the joint resolution of Congress

and prepared an ultimatum to be presented to the

Spanish Government by General Woodford. It di-

rected the Minister of the United States at Madrid to

communicate officially to Spain the joint resolution of

Congress, and to say that " if, by the hour of noon on

Saturday next, the 23d day of April, instant, there be

not communicated to this Government by that of Spain

a full and satisfactory response to this demand and

resolution, whereby the ends of peace in Cuba shall be

assured, the President will proceed without further

notice to use the power and authority enjoined and

conferred upon him by the said joint resolution to

"Spanish Diplomatic Correspondence and Documents, 1898,

p. 126; Revue de droit international public. Vol. V, p. 544.
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such extent as may be necessary to carry the same into

effect."22

The Spanish Government, considering that the noti-

fication of the ultimatum would constitute another in-

sult, managed to evade it. On April 19 Gullon, the

Spanish Minister of Foreign Affairs, instructed the

Minister at Washington to ask for his passports and

to withdraw to Canada when the President should sign

the resolution of Congress,^* and accordingly the next

day M. Polo promptly asked for his passports.'^

Early on the morning of April 21, at seven-thirty

o'clock, just following the receipt by the American

Minister in Madrid of the President's ultimatum and

before he could transmit it to the Government of

Spain, the Spanish Minister of Foreign Affairs noti-

fied Woodford that the resolution of Congress ap-

proved by the President was viewed in Spain as equiv-

alent to a declaration of war, and that in consequence

diplomatic relations had been ended. There was noth-

ing left for the American Minister at Madrid to do

but ask for a passport and withdraw, entrusting the

protection of American interests in Spain to the Eng-

lish Ambassador at the same court. The following

Spanish circular telegram announcing to Europe the

procedure on April 21 illustrates the mode of breaking

diplomatic relations in this instance:

''Foreign Relations, 1898, p. 764. Edward B. Whitney,
" The Cuban Revolt and the Constitution," Yale Law Review,

May, 1898, Vol. VII, p. 8, concludes that the joint resolution,

April 20, in the form of an ultimatum was unconstitutional as

an entrenchment upon the duties of the President.
'* Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 134.
"" Foreign Relations, 1898, p. 765.
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" Madrid, April 21, 1898.

" The President having approved the resolution of

both Houses, which, in denying Spanish sovereignty

and threatening armed intervention in Cuba, is equiv-

alent to a declaration of war, our Minister at Wash-
ington withdrew last night, with the personnel of the

legation, according to his instructions. This morning

Mr. Woodford was notified that diplomatic relations

between the two countries were broken off and that

all ofKcial communication between the respective coun-

tries had ceased. The Government of His Majesty,

in acting in this manner, proposed to avoid receiving

the American ultimatum, which would have consti-

tuted a fresh offence. The representative of the

United States understood this, and limited himself to

asking for his passport and will leave this afternoon

on the express train for France.

GULLON.'""

With this review of diplomatic relations preceding

the outbreak of hostilities, the time has come to study

more in detail the juridical aspects of American inter-

vention with the purpose of testing in the light of

current practices and the accepted principles of inter-

national law the validity of the grounds set forth.

The United States took great pains to state clearly its

reasons for forcible intervention, as Spain did its rea-

sons for resistance. In the message of President Mc-

Kinley to Congress, April 11, occurred the most for-

mal statement for the Government of the United

States.'' The grounds were:

" Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 136.

" See ante, p. 92.
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3 I. In the cause of humanity.

j
2. For the protection of the lives and property of

American citizens in Cuba.

; 3. In defense of commercial and financial interests

/ involved.

1 4. For self-preservation.

\ 5. For the Maine disaster.

\Upon the cases where intervention is justifiable

writers on international law are far from agreed.

Intervention is an interference with the normal sover-

eign rights of an independent state by another state,

but the sovereignty of a state seemingly would pre-

clude any such thing as a legal interference. States,

however, have obligations as well as rights, and inter-

vention must be based on a violation of one or more

of those obligations which stand before and above the

rights of sovereign independence. Looked at from

the standpoint of the injured state the international

obligations of the other, or wrong-doer, are the rights

common to states in their international relations. The

principal inquiry becomes at once. What are these pre-

eminent rights of states which, when endangered, war-

rant an infringement of the rights of independence of

another? Many of the reasons which have been set

forth in practice would no longer be tolerated, for ex-

ample such as have been based alone on friendship for

one of two parties in a civil war or on the preservation

of a balance of power.

Modern writers are quite generally agreed that self-

preservation justifies intervention,^^ but they state

^Hall, International Law, p. 199; Lawrence, Principles of

International Law, p. 118; Rivier, Principes du droit des

gens. Vol. I, pp. 392-93; Philliraore, International Law, pp.

467-68; Woolsey, International Law, p. 44.
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clearly that the danger must be " direct and immedi-

ate, not contingent and remote, and, moreover, it must

be sufficiently important to justify the expenditure of

blood and treasure in order to repel it."^' Many
would allow intervention where the right was con-

ferred by treaty or convention. States frequently limit

their own independence of action by agreements of an

international character. The most important power of

the kind enjoyed by the United States is the right con-

ferred by the Piatt Amendment, and recently applied,

to intervene in Cuba under certain specified circum-

stances. But such a condition did not exist in the

Spanish-American differences, and though a valid

cause for intervention according to the best opinion,

it needs no further consideration here.

The only other ground on which writers are in gen-

eral agreement is when some law of nations has been

violated and all the nations sanction intervention.^"

But again the difficult problem is to determine just what

things are forbidden to states by international law.

Writers and practice are in conflict. In the opinion

of some writers it would include interventions on

humanitarian grounds, to stop acts of great cruelty or

persecutions or a prolonged and inhumane civil war.

Many writers, on the contrary, deny any possibility of

a legal intervention resting on the inhumanity of an-

other state, but this seems to carry the sanctity of

national independence to an unreasonable extreme.

Great Britain, France and Russia intervened in Greece

in 1827 on humanitarian grounds, Russia in behalf of

^Lawrence, Principles of International Law, p. 118.

"Hall, Internationa! Law, p. 304; Wheaton, Digest, part 2,

chap. 1, par. 9; Rivier, Principes du droit des gens. Vol. I,

pp. 392-93.
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Bulgaria in 1877, and the western powers advanced

the same reasons in support of the proposed interven-

tion in the more recent Armenian troubles.

It must be admitted that intervention by a single state

on this ground is highly questionable and is generally

inadvisable. It is a much better rule to require the

sanction of a considerable number of the nations.

The significant feature of the rule is, however, that

the states which constitute the active international

powers must consent to the particular instance and

form of intervention contemplated. As the consent of

all would be impracticable in many cases, a better rule

would limit intervention to a cooperation of an " effec-

tive " majority. The word " effective " is used advis-

edly, meaning a large enough number to make imprac-

ticable any resistance of those opposed. The essential

benefit of such intervention is the absence on the part

of the intervening state of self-interest and ambition.

If it is certain these are absent, intervention may be-

come a high and noble act of self-sacrifice. Because

it is so difficult to be sure of these points it would

be much better for the state contemplating interven-

tion to bring about, through diplomatic means, a con-

cert and cooperation of action of its associated states.

It might be said that the United States had this con-

sent in 1898 through the failure of Europe to prevent

intervention. Negative authority does not satisfy the

rule. The authority to act ought to be positive and

the results controlled by the same cooperation.

Of the grounds set forth by the United States in

intervention in Cuba, taken separately and isolated

from a century's history, not one could have warranted

intervention. The consensus of opinion of writers
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would condemn all intervention on the second and

third reasons set forth by the President.*^

By the statement made by President McKinley him-

self in his message to Congress, December 6, 1897, that

" not a single American citizen is now under arrest

or confinement in Cuba,"*^ it is clear that no grave

condition of this kind existed in the last months of the

insurrection. As for American property in the island

destroyed by the war—destroyed, be it remembered,

by the insurgents more than by Spanish military oper-

ations—for a century the United States has been able

to settle graver damages through arbitration and

claims commissions. Moreover, the United States had

never asked that Spain pay the claims of its citizens

for damages done during the war. Every reason

leads to the belief that all just claims could have been

readily adjusted. Property directly destroyed by the

Spanish arms would doubtless have been paid for as

promptly as is usual in such cases, and Spain was not

responsible in international law for any other. Inter-

vention for the protection of property interests of the

subjects of a state is particularly dangerous, and to be

condemned. Equally the loss of commerce and the

concurrent financial losses to the citizens of one state

caused by a war in another state where their markets

are located give no right to use force to keep them

open.

War damages neutrals, but its disastrous results to

the belligerent subjects are greater. Spain's attitude

regarding the Maine has already been considered, with

the conclusion that the Spanish contention for arbitra-

" See ante, p. 92.

"Richardson, Vol. X, p. 136.
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tion was valid. From this it follows that it weakened

rather than strengthened the American position. Yet

this was without doubt the very event which was re-

garded by the masses of the Americans as justifying

a resort to war out of pure revenge.

The first and fourth reasons advanced by the United

States remain to be tested.*^ Both may under certain

circumstances warrant a forcible intervention. Did

such circumstances exist in April, 1898? That is,

were the peace and security of the United States

directly endangered? That the war was troublesome

to the United States is not enough. That it increased

the costs of government and greatly strained adminis-

trative resources would not satisfy jurists that an im-

mediate danger existed. Likewise it has been held**

that the war was little more inhumane than wars gen-

erally are ; at least that the cruelty of the Spanish war-

fare has been grossly exaggerated. Its most serious

phase was that it had been prolonged and that there

was little reason for believing that Spain could ever

end it. The fact remains that Spain had reversed

Weyler's policy and several months before interven-

tion had substituted a mode radically more humane.

Concentration had been discontinued, efforts had been

made to restore grinding and agricultural prosperity,

and if the Spanish policy had failed the cause rested

with the insurgents alone, who had systematically

thwarted every effort of Spain in this particular.*'

Spain could look with little tolerance upon the Amer-

ican protests on the ground of inhumanity in Cuba.

" See ante, p. 92.
" See ante, p. 33.
" House Document 405, 55 Cong., 2 Sess., Affairs in Cuba.



INTERVENTION IO7

The Madrid papers matched American stories with

historical incidents, reviewing the Indian wars and the

policy of concentration on reservations.*" The Amer-

ican Treaty Claims Commission have decided since

the war that the systems of concentration and devas-

tation were lawful acts.*'' LTnstitut de droit inter-

national in session at Neuchatel, 1900, adopted the

following significant rule:

" One cannot make complaint to a state in whose

domain insurrection has broken out upon the measures

of repression it applies in its defense against the in-

surrection if it applies the same measures to all those,

who participate actively in the civil war, whatever their

nationality. Reservation is made for exceptionally

cruel penalties which evidently exceed the necessities

of repression."** Here again the war did not present

clearly and unmistakably such tyranny or cruelty as

writers on international law seem to regard as justi-

fying intervention. The resort to war by a single

state on this ground has few if any advocates.*"

If then intervention was not warranted on a single

one of the grounds advanced by the United States

when taken separately, it does not follow that it was

n6t when all are taken cumulatively. Writers have

not, to be sure, accepted the cumulative principle.

One writer has recognized that there may be cases

" above and beyond the domain of law," justifiable on

"Recortes periodisticos de los diarios de Madrid, Vol. X,

^pril 3, 1898.
" See ante, p. 28.

" Annuaire XVII, pp. 181, 227.

" For an interesting study of same subject see Flack, Spanish-

American Diplomatic Relations Preceding the War of 1898,

Johns Hopkins Studies, 1906, nos. i and 2, ch. II.
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exceptional grounds not within the ordinary rules of

international law.^° If it can be established that the

American Government exhausted every resource of

diplomacy to avoid war, there is some technical ground

upon which to rest intervention. Cuba presented in

one century an exceptional case of misgovernment, of

unfulfilled promises, of prolonged internecine war, of

neutrals burdened by border warfare. But in the

light of the resort to war in the face of the full conces-

sions of Spain the technical basis becomes very weak

indeed. In the opinion of nearly all writers on inter-

national law the particular form of intervention in

1898 was unfortunate, irregular, precipitate and un-

just to Spain.^^ The same ends—peace in Cuba and

justice to all people concerned—in themselves good,

could have been achieved by peaceful means safer for

the wider interests of humanity.^^

"Lawrence, Principles of International Law, p. 121. Com-
pare Hershey, Annals American Academy Political Science,

Vol. XL p. 353-
"^ Merignhac, Revue du droit public. Vol. IX, p. 286.
^ Compare the methods by which the same power has carried

the open door into China and was able to limit the field of

military operations in the Russo-Japanese war.
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Transition from Neutrality to Belligerency

The conduct of the Governments of Spain and the

United States in the critical period of transition from

peace to open hostility offers the first opportunity to

test the application of the rules of warfare by two pow-

ers that have been well outside the sphere of modern

wars. To be sure the United States passed through

a great civil war from 1861 to 1865 and Spain one

of lesser moment in the second Carlist Insurrection of

1873 to 1876, but both of these were in a different

category ; both exemplified the conduct of governments

in civil wars.

The phase of the subject that first presents itself

concerns the declaration of war. The Government of

Spain had declared that the signing of the resolution

of Congress authorizing intervention would be equiva-

lent to a declaration of war and would be so regarded.

General Woodford was given his passports immedi-

ately on the information reaching Spain that President

McKinley had duly affixed his signature. The Gov-

ernment of the United States at first took the same

view, and by a blockade proclamation of April 22, by

the capture of Spanish merchant vessels on the same

day, and by other belligerent acts conducted itself in

every way as though the announcements already made
were adequate to warrant opening hostilities. How-
ever, on April 25, four days later. President McKinley

sent a special message to Congress recommending a

109
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formal Congressional declaration of war, " to the end

that the definition of the international status of the

United States as a belligerent power may be known
and the assertion of all its rights and the maintenance

of all its duties in the conduct of a public war may be

assured."^ The Senate and the House of Representa-

tives responded the same day with a joint resolution

" that war be, and the same is hereby, declared to

exist, and that war has existed since the twenty-first

day of April, A. D. 1898, including said day, between

the United States of America and the Kingdom of

Spain."2

The most significant feature is the retroactive por-

tion. Of just what international value a retroactive

declaration can ever be it is difficult to conceive. The
blockade proclamation of April 22 formally notified

the powers of the existence of war, and would be

taken as sufficient evidence to them that a state of war
existed.^ The act was equally a matter of slight mo-

ment in domestic affairs from either a political or a

constitutional standpoint. The President was author-

ized on April 20 to employ the army and navy in behalf

of Cuban independence. The declaration of war

merely repeated the same authorization, indeed in

identical words.*

International practice and writers differ upon the

'Richardson, Vol. X, p. 155.

'Ibid., p. 201.

° Cf. the view taken by writers on international law and the

opinion of the Supreme Court of the United States, both to

the effect that Lincoln's blockade proclamation was oiBcial and
conclusive evidence that a state of war existed. 2 Black Sup.
Ct. Rep. 66s; Woolsey, International Law, p. 293.

* See Richardson, Vol. X, pp. 155, 201.
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necessity of a declaration of war. Many French writ-

ers support the view of its necessity, while other Euro-

pean and most American and English writers hold the

contrary view. Hautefeuille, Heffter and Calvo are

the leading advocates of the old view of an obligatory

declaration of war.^ Le Fur holds the same opinion

and asserts that the great majority of writers agree

with him. He gives two reasons for his position : to

avoid all possibility of surprise, and to give formal

announcement to neutrals of the state of belligerency

and the substitution of the laws of war for the princi-

ples, so different, which prevail in time of peace."

However, such European writers as Kliiber, Twiss

and Phillimore think that no obligation rests upon

states to make a formal declaration of war to enemies.'

Holtzendorff is of the same opinion, but a belligerent

ought, he says, to give notice of some sort if he can

do so consistently with his political interests and his

military aims.^ This seems to be the view of Rivier,

who would require some form of public announce-

ment, ultimatum, manifesto or circular note or dis-

patch or other official publication, but not necessarily

a formal declaration." De Martens, the Russian pub-

° See Hautefeuille, Vol. I, p. 102, 3d edition, Paris, 1868;

Heffter, sec. 120; Calvo, Vol. II, p. 33.

"Le Fur, La guerre hispano-americaine, p. 49. Raspiller,
" Du passage de I'etat de paix a I'etat de guerre," Nancy, 1904,

pp. 34-67, argues for a formal declaration except (i) in a war
of defence, (2) against pirates, (3) in a civil war, (4) in war
with a non-organized state, and (s) in cases where belligerent

measures are confined to means of constraint.

'Kliiber, par. 238-39, Paris, 1874; Twiss, Vol. II, p. 65,

Oxford, 1863; Phillimore, Vol. II, ch. 5.

* Holtzendorff, Handbuch, 1899, Vol. IV, pp. 334-38.

"Rivier, Vol. II, pp. 221-22.
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Heist, one of the most noted of the continental writers,

considers that neither proclamation nor any form of

diplomatic notice is obligatory, subject to the qualifica-

tion that the relations of the parties are such that hos-

tilities would constitute no surprise.^" Hall,^^ the fore-

most English authority, says :
" The doctrine of an

obligation to declare war was never so consistently

acted upon as to render obedience to it at any time

obligatory. Since the middle of last century it has

had no sensible influence upon practice." But, " partly

for the convenience of the subjects of the state, and

partly as a matter of duty towards neutrals a mani-

festo or an equivalent notice ought always to be issued,

when possible, before the commencement of hostili-

ties." Lawrence^^ regards the element of surprise as

of slight importarice in the state of modern diplomacy,

and the first act of hostility is sufficiently definite for

dating the legal effects of war. Oppenheim, Wool-

sey, Wheaton and Walker are in complete accord with

the latter view.^^

From the above review it would appear that the

majority of writers outside of France take the view

that a preliminary declaration of war is unnecessary.

Practice has also varied greatly. The Franco-Prus-

sian war of 1870 and the Russo-Turkish war of 1877

both began with formal declarations, though in the

latter case Russia invaded Turkey on the day that war

was declared. The Chino-Japanese war, 1894 to 1895,

"De Martens, Traite de droit international, Vol. Ill, p. 205.
" International Law, 398-99.
^" Principles of International Law, pp. 299, 301.
" Oppenheim, International Law, Vol. II, pp. 103-6 ; Wool-

sey, International Law, pp. 189-go; Wheaton, International

Law, p. 378; Walker, The Science of International Law, p. 242.
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began without a declaration of war, and in the most

recent war between Russia and Japan hostilities began

with no declaration or manifesto of any sort.^*

The United States in its foreign wars has generally

preceded active belligerent operations by a manifesto

or declaration of war by Congress, following a com-

munication from the President. Hostilities were be-

gun against Tripoli in 1802 upon the passage of an

act of Congress " for the protection of commerce and

seamen of the United States against the Tripolitan

cruisers," without a more formal declaration. Just

before the outbreak of the War of 1812 President

Madison wrote in a special message to Congress, after

reciting the grievances suffered at the hand of Great

Britain :
" We behold, in fine, on the side of Great

Britain, a state of war against the United States ; and

on the side of the United States, a state of peace to-

ward Great Britain." The message ended without any

specific recommendation as to the course of action to

follow, but Congress passed a bill declaring war, and

the act received the President's signature. After a

brief delay England responded by a declaration of war.

However, in the mean time hostilities had begun. In

the case of the Mexican war President Polk declared

" Japan did not wait for the Russian response to her demands,

but ordered the Russian minister to leave Tokio and instructed

her own minister to ask for his passports. Under the circum-

stances the rupture in diplomatic relations was an adequate

warning to the enemy and to neutrals. Two days after the

beginning of hostilities the Japanese Emperor issued a formal

manifesto to his own subjects without the retroactive clause

so conspicuous in the American declaration, leaving the courts

to determine the moment when hostilities in reality began. See

for full discussion Hershey, International Law and Diplomacy
of the Russo-Japanese war, pp. 62 ff.
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in a message to Congress, May ii, 1846, that Amer-

ican blood had been shed by the forces of Mexico on

American soil, and that war existed by the act of

Mexico. Two days later, May 13, Congress declared

war and made provision for carrying on the conflict.^^

The publicity and circulation of intelligence now

make unnecessary what was the only safeguard against

trickery in another age. No objection can be made

to the practice of fixing a date for the benefit of

neutrals and of belligerent subjects, but this is apart

from an obligation to make a formal declaration of

war. There is no justification in practice or in theory

for a retroactive declaration. The act of Congress of

April 20 authorizing intervention was sufficiently defi-

nite and public to acquaint neutrals, and the more so

when accompanied by a proclamation of blockade two

days later. The ultimatum and the breaking of diplo-

matic relations, on April 21, satisfied the necessities of

warning to the enemy. The declaration of war, while

it had no unfortunate results and was in itself not a

contravention of any principles of law, was a useless

formulary, out of accord with better opinion. If the

declaration is at all a necessity, it ought to precede

hostilities ; if it is not necessary, why take a meaning-

less step several days after the first blows have been

struck ?^'

'=2 U. S. Stat. 755 ; 9 U. S. Stat. 9; Moore, Digest, Vol.
VII, pp. 168-69.

'° The Institut de droit international at its session in 1904 at

Edinburgh gave attention to declarations of war. The report
argued for a period of ten days after the rupture of diplomatic
relations before war could begin. Report of M. Rolin, An-
nuaire, Vol. XX, p. 64. Raspiller, Du passage de I'etat de
paix a I'etat de guerre, pp. 24-25, condemns the retroactive

resolution of the United States as incorrect in international law.
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The extent to which neutral commerce has become

immune in time of war and the universal practice of

allowing belligerent commerce a period of grace still

further overcome the need of formal declarations of

war.

As a result of the captures by the American fleet

made on April 22 before the declaration of war the

courts were called upon to give an opinion upon the

necessity of such a declaration. The Supreme Court

stated in Buena Ventura v. United States what may be

said to be the American doctrine

:

" The practice of a formal proclamation before rec-

ognizing an existing war and capturing enemy's prop-

erty has fallen into disuse in modern times, and actual

hostilities may determine the date of the commence-

ment of war, though no proclamation may have been

issued, no declaration made, and no action of the legis-

lative branch of the government had."^^

The beginning of a war, whether through a declara-

tion of war, a retroactive manifesto, or an unannounced

overt hostile act, carries with it certain effects aside

from the essential one of giving to the states involved

the qualities of belligerents. These are the care of the

interests of belligerents in enemy territory, the effect

of war on treaties and conventions, the treatment of

enemy subjects and property in enemy territory, and

in the Spanish-American war an unusual subject—^the

status of Cuban and Philippine insurgents—had to be

considered.

Ten days before the definitive breach of intercourse

with Spain a sort of local rupture of diplomatic rela-

"17s United States, 384; same in Pedro v. United States,

17s United States, 354.
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tions occurred in Cuba. Consul-General Lee occu-

pied a peculiarly delicate and difficult and, under the

circumstances, semi-diplomatic position in Havana.

On April ii, acting under instructions from Washing-

ton, he left Havana, taking with him such American

citizens as availed themselves of the opportunity to

leave the island. The care of American interests in

the island was entrusted to the English consul at

Havana. This curious partial breaking of relations

between the two powers in that territory which was

the particular cause of the differences was due in all

probability to the American consciousness of the un-

popularity of Americans in Havana and of General

Lee in particular, and to the conviction that ultimate

war was a certainty. It is, however, unusual to see

relations interrupted in a particular part of one of

the states involved when official efforts to preserve

peace are continued in the capitals for many days.

The breaking of diplomatic relations in the Spanish-

American war offers another unusual incident. It

is the general practice for the belligerents, on with-

drawing their own representatives, to entrust the care

of the interests of their own subjects in the state

abandoned to some single friendly power. The United

States followed the common practice and entrusted its

interests to the representative of Great Britain in

Spain. Spain, however, chose to entrust the care of

the interests of her subjects in the United States to

two powers, France and Austria-Hungary, rather than

offend by favoritism one of her closest friends.^* Act-

ing upon the request of Spain, the Ambassador of

"Foreign Relations, 1898, p. 785; Moore, Digest, Vol. IV,

pp. 611-14.
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France and the Minister of Austria-Hungary in Wash-

ington entered into an agreement to the following

purport

:

1. The archives of the Spanish legation were com-

mitted to the care of Austria-Hungary.

2. The consular archives and the protection of Span-

ish interests were entrusted to the consuls-general of

Austria-Hungary in New York and Chicago, and of

France in New Orleans, San Francisco and Phila-

delphia.

3. In the places where only one of the two countries

had a representative that one was to assume the charge

;

in localities where both countries were represented by

consular agents this duty was to devolve upon the

French.

4. Questions requiring presentation before the De-

partment of State were to be managed by the Minister

of Austria-Hungary or the Ambassador of France ac-

cording to whether an Austrian or a French consul

should have the initiative.

In all other cases the Ambassador of France was

charged with any proceedings which required to be

made before the Government of the United States.^'

Later, upon the request of Mexico in behalf of Spain,

the interests of the Spanish in the southwest of the

United States, where there were no French or Austrian

consuls, were entrusted to the Mexican consuls,^" with

the understanding that all communication from the

Mexican consuls should be turned over to Ambassador

Cambon.

" Foreign Relations, 1898, pp. 785-89.

"Ibid., p. 791.
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The idea of a joint protection exercised by two or

more states was not without important precedents. In

the Greco-Turkish wars of 1869 and 1897 France was

charged witli the protection of the Greek Catholics,

while the protection of orthodox Greeks was assigned

after some difficulties to the ambassadors of France,

Russia and England jointly. But in these cases pecu-

liar conditions of religious differences existed which

were wholly lacking in the Spanish-American war.

The method of partition of protection is open to the

grave danger of complications at a time when delicate

diplomatic relations require the utmost care.

The commencement of a war raises the question of

its effect on existing treaties between the belligerents.

A decree of the Spanish Government dated April 23,

1898, stated in its first article that " the state of war

existing . . . terminates the treaty of peace and friend-

ship of the 27th October, 1795, the protocol of the 12th

January, 1877, and all other agreements, compacts and

conventions that have been in force up to the present

between the two countries."^^ This was of course good

law as far as the termination of the treaty of peace

and amity was concerned, and was possibly defensible

as to those treaties regarding postal service and com-

merce and the conventions about property, though

here opinion and practice differ very widely.^^ The

^ Proclamations and Decrees, Washingfton, 1899, p. 93.
^ Lawrence, Principles of International Law, p. 313, defends

the proposition that treaties and conventions on postal service,

commerce and property are simply suspended during the war;
Hall, p. 404, holds it on the contrary " to be simplest to take
them to be all annulled, and to adopt the easy course, when
it is wished to put them in force again without alteration, of
expressly stipulating for their renewal by an article in the
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best opinion seems to advance the rule that treaties

concluded between belligerents ought to continue in

force in so far as they are not incompatible with a

state of war.^' However, Spain followed the prevail-

ing European practice and expressly terminated all

her treaties and conventions with the United States.

Among the treaty stipulations between Spain and

the United States at the outbreak of the war were

some that referred to a state of war. For example,

Article XIII of the treaty of 1795 provided that if

a war should break out between the two nations the

merchants should be allowed one year for collecting and

transporting their goods and merchandise. Another

clause stated that privateers were not to be fitted out by

one nation against the other.^* Such provisions were

obviously brought into operation by the war, and had

no use or meaning except in such a time.^°

Several weeks after the beginning of the war the

rumor got abroad that the Spanish Government was

contemplating issuing a decree of expulsion against

enemy subjects in her dominion. The United States

made inquiry through the British Ambassador at Mad-
rid for the attitude toward the provision of the treaty

of 1795 allowing citizens one year after the beginning

treaty of peace." Rivier, Principes du droit des gens, Paris,

1896, Vol. II, pp. 137-38, classifies treaties into (o) those

which suppose a state of peace, in which case war terminates

them, and (&) those which presuppose a state of war, in

which case war does not terminate them. Oppenheim, Inter-

national Law, Vol. II, pp. 107-8, is in substantial agreement
with the above view.

^^ Consult the French jurist, Pillet, Le droit de la guerre.

Vol. I, p. 304; Le Fur, La guerre hispano-americaine, p. S3'

"Treaties and Conventions of the United States, p. loio.
^° Moore, Digest, Vol. V, p. 376.
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of war for preparation for departure. In reply the

Government of Spain repeated its view that all the

stipulations of the treaties were terminated, but of-

fered, if the United States would propose it, to con-

sider the question of adopting provisionally for the

period of war the stipulations specifically relating to

a state of war. The United States declined to make

such a proposal because it considered the stipulations

to be still in force.^*

It is probably true that Spain was greatly desirous

of escaping from provisions of treaties which had be-

come galling. The treaties were the outgrowth of a

time when conditions were very different, and they

had established a sort of system of favoritism for the

subjects of each of the states residing in the terri-

tory of the other. The natural consequence during

the late Cuban insurrection was to render the repres-

sion of filibustering expeditions more difficult ; and

more, they had given a basis for interference with tlie

free action of insular courts and for many claims for

indemnity. Naturally, when war seemed to restore

to Spain an opportunity to repudiate such odious re-

strictions, the proper authorities were not slow to take

advantage of a seeming liberty of action.^'' Happily,

Spain did not resort to a decree forcing citizens of

the United States out of its dominions, nor did it in

the end maintain the position on the termination of

its treaties and conventions in their entirety.

A convention of 1834 between the two nations pro-

" Foreign Relations, 1898, p. 972. See for special treatment,

J. B. Moore, Review of Reviews, Vol. XIX, p. 566; cf. same
writer in Columbia Law Review, Vol. I, p. 2091,
" Le Fur, La guerre hispano-americaine, p. 54.
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vided for the payment of an indemnity to the United

States for certain claims of its merchants against

Spain. This debt or the interest upon it was paid in

regular annual instalments of about $28,500. Spain,

in accordance with her proclamation of April 23,

stopped payment during the war. If the conventions

were not in force, then Spain was released from this

part of her debt, and acted correctly in stopping pay-

ment. The question is one of the effect of war upon

the debts of one belligerent to the other. The prin-

ciple is established by publicists and by the practice of

nations " that the obligations of a state for the pay-

ment of its debts are not affected by war even though

such debts are held by citizens or subjects of the

enemy."^' After the war, in December, 1899, the

Spanish Government paid not only the interest for the

year but also that for the year of the war, and recog-

nized to the fullest extent the obligations under the

convention of 1834.^' It may be said in conclusion

that by this action and the accompanying explanation

Spain acknowledged the debt and the convention as

surviving the shock of war, without any positive action

necessary to revivify them, and in so doing gave an-

other precedent for the effect of war on conventions

involving fiscal obligations. During the negotiations

of the peace commissions at Paris the American mem-
bers proposed an article by which all treaties in exis-

tence between the two countries at the outbreak of the

war were enumerated as continuing in force, but the

plan was rejected by the representatives of Spain on

^J. B. Moore, Columbia Law Review, Vol. I, p. 209.
'' Forogn Relations, 1899, p. 708.
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the ground that it involved subjects beyond the com-

petence of the commission. The treaty of peace was

concluded without any mention of the subject, and

several years elapsed before action was taken.^" In

1903 a treaty of amity, commerce and general rela-

tions formally abrogated all treaties concluded before

1898 except the convention of 1834. Naturally, with

Spain eliminated from the West Indies, the exceptional

agreements in the treaties of 1795 and 1877 disap-

peared in the new agreement. In 1902, however, by

an interchange of notes the old arrangement on inter-

national copyright was restored.^^

The report that Spain was contemplating a decree

of expulsion against American citizens raises the ques-

tion of the legality of such an action if taken. The

report probably arose from the lack of faith which

prevailed at the time in the United States on the

humanitarianism of Spain, and which was fostered by

the yellow journals. In fact, both Spain and the

United States took the most advanced position in inter-

national usage upon the treatment of enemy subjects

residing within their jurisdiction, and treated them

with the utmost consideration. The expulsion in mass

by one state of enemy subjects residing within its

boundaries is no longer admitted in civilized warfare

except in cases where the needs of defence necessitate

their expulsion. In the Greco-Turkish war of 1897

Turkey ordered all Greeks residing upon Ottoman

territory to be expelled in mass, but upon the repre-

sentation of the great powers it consented to succes-

sive delays which in effect hindered the application of

" Columbia Law Review, Vol. I, p. 210.
" Treaties in Force, 1904, pp. 732, 741.
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the proposed rigorous measure. The mere rule that

enemy subjects are not to be ruthlessly, or without the

strong necessities of defence, expelled from the boun-

daries of the other belligerent is not a sufficient safe-

guard. A belligerent is not free to hinder enemy

subjects leaving its territories from rejoining their

countrymen, even when their departure is for the ex-

press purpose of becoming incorporated into the army

of the fatherland. Nor is it allowable to confiscate

the property of such aliens on the outbreak of war.

The commencement of hostilities imposes upon the

belligerents the obligation of notifying neutrals of

the new and abnormal relations which exist. Courtesy

due to friendly powers as well as legal rules of pro-

cedure under the circumstances would lead to the

same requirements. In practice the notification is

frequently joined with a manifesto or an announce-

ment of a blockade or a statement of the rules of war

to be adhered to in the pending conflict. The mani-

festo which accompanies this notification to the powers

commonly gives some account of the causes of the

war, and attempts to justify the course taken. This

tendency is one of the most significant signs of the

strength of public sentiment. States thus recognize

the necessity of satisfying others of the justice of their

pretensions, and there is in this way a curb upon

hasty appeals to the arbitrament of war.

In the war between the United States and Spain

the first official notification abroad from American

sources was despatched on April 22, the day of the

first overt act of hostility. It read

:
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" Washington, April 22, 1898.

" By proclamation to-day, under resolution of Cong-

ress approved 20th President announces blockade of

ports on north side of Cuba between Cardenas and

Bahia Honda; also Cienfuegos, south side. Notify

minister for foreign affairs.

Sherman."

This telegram was sent to all the legations abroad,

and joined a sort of preliminary notification of the

imminence of war with an announcement of a block-

ade. Several days later, on April 25, immediately

upon the formal declaration of war by Congress,

Secretary Sherman sent a despatch to all the United

States legations abroad stating the bare facts in the

termination of diplomatic relations on April 21, and

closing with these words :
" Congress has therefore,

by an act approved today, declared that a state of war

exists between the two countries since and including

April 21. You will inform the Government to which

you are accredited, so that its neutrality may be as-

sured in the existing war." The exceptional feature

is the fact that there were in effect two American

notifications to neutrals, one informal and expectant,

on April 22, conjoined with a blockade proclamation,

and the other formal and definitive, and distinct from

any manifesto or other proclamation.'^

On April 24 the Minister of State at Madrid,

M. Gullon, sent the notification of war to the Spanish

representatives and through them to the foreign gov-

ernments having diplomatic relations with her. The

"Foreign Relations, 1898, p. 1171.
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telegram united (i) the notification of the existing

state of war, (2) a brief manifesto setting forth the

justice of her cause, and (3) a statement of the rules

of maritime international law to which Spain would

adhere during the war.^^ From the facts set forth it

appears that those duties and liabilities of neutrality

connected in particular with the commerce of non-

belligerents with blockaded ports dated from the re-

ceipt of the American notification of April 22,

that probably this was adequate for all purposes,

but that there was no lack of more formal noti-

fication. From the wording of the proclamations of

neutrality it would appear that generally Europe

waited for the more formal notifications of April 24

(Spain) and April 25 (United States). The declara-

tion of Great Britain was dated April 26, that of

France April 27. Italy and Belgium acted on April

25 before they could have received the final American

notification, but not until after open hostilities had

been continued three days. The practice indicates a

tendency to act slowly to avoid any premature step.

The beginning of a war makes it essential to deter-

mine the legal field of operations for the belligerents.

The Spanish-American war was no exception. It

may be laid down as a general principle that the legal

field of operations open to the belligerents comprises

all the territories over which they exercise full sover-

eignty, together with the territorial waters and the

high seas. The only exceptions are those cases where

by concert of the powers a state or portion of a state

has been affected by permanent neutralization, or

^ Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. iss ; Revue de droit international public, Vol. V, p. 544.
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where at the opening of war, as a result of mutual

agreement between the belligerents, certain regions

have been excepted. No such conventions limited the

freedom of military operations of either Spain or the

United States.

At the outbreak of the war the European powers

made an effort to limit the field of military operations

to Cuba or at most to the Spanish West Indies and

the adjacent waters. Commercial countries most nat-

urally opposed the baneful influence upon the trade of

their subjects of a war carried on simultaneously over

a large territory. However, in 1898 the actuating

motive was undoubtedly continental hostility to the

United States. The greatest maritime power was its

strongest ally in preventing any concerted action

against it. European success in imposing such limits

must have seriously embarrassed the United States if

not totally frustrated the objects of intervention. The

Government of the United States demonstrated at an

early date a determination to carry the war into all

Spanish territories. On April 24 Commodore Dewey
was ordered to carry the war into the Philippines,

where he arrived May i. Early in August Porto Rico

was invaded, and the authorities at Washington de-

cided to send a fleet to bombard the coasts of Spain;

an eastern squadron was actually organized for the

latter purpose.

During the invasion of Porto Rico in the early days

of August, when the troops threatened San Juan,

where were at the time many foreign residents, the

foreign consuls requested the Spanish Governor, Gen-

eral Macias, to permit the establishment of a neutral

zone between Bayamo and Rio Piedras, where in case
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of bombardment by the American fleet the foreign

residents could take refuge with their families. The
same arrangement was laid before the American au-

thorities and accepted. The suspension of hostilities

before the attack upon San Juan, however, prevented

the consuls from carrying out their proposed plan of

neutralization of a part of the belligerent territories.^*

^' New York Tribune, August 7 ; Foreign Relations, 1898, p.

800. It is clearly understood that the representatives of neu-

trals may take whatever steps are necessary to provide for the

safety of the subjects of their countries, but this prerogative is

always subject to the condition that the measures taken are

not in conflict with any taken by the belligerents and do not

hinder in any manner the success of the military operations of

the belligerents. They can lawfully make provision for the

subjects for whom they are responsible on board ships in the

harbor, as was done at Santiago de Cuba, but they have no
power to establish a neutral zone in any territory that is sub-

ject to mihtary operations without the consent of both bellig-

erents. But Le Fur is in error in his criticism upon the method
used by the consuls. The publication of the Foreign Relations

has shown that the American authorities were consulted and
the neutralization was legally concluded. See Le Fur, La
guerre hispano-americaine, pp. 57-58.



CHAPTER VI

Relations of the Belligerents

Great interest attaches to any announcements that

the belligerents may make at the beginning of a war,

declaring adhesion to this or that body of rules or

special principles of international law. This is the

more true when the war promises to be on the high

seas and when the practice of the belligerents on un-

settled principles of law is doubtful. As neither Spain

nor the United States had given adherence to the Dec-

laration of Paris of 1856, their attitude became a mat-

ter of concern to the great commercial powers. The

rules of the Declaration of Paris, as is well known,

are:

1. Privateering is and remains abolished.

2. The neutral flag covers an enemy's goods, with

the exception of contraband of war.

3. Neutral goods, with the exception of contraband

of war, are not liable to capture under the enemy's

flag.

4. Blockades in order to be binding must be effec-

tive, that is to say, maintained by a force sufficient

really to prevent access to the coast of the enemy.

Without entering here into a discussion of the rea-

sons actuating the United States, Spain, Mexico and

Venezuela in withholding acceptance of the declara-

tion endorsed by all other states, it suffices to say that

the rules as proposed were contrary to the interests of

128
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the powers rejecting them in 1856 because each had a

long coast line and a weak navy.'-

Rules 3 and 4 have been uniformly observed in

American practice. Privateering, abolished by rule i,

had never been renounced as a right, but by 1898 had

been abandoned. Of the second rule more must be

said. American writers usually claim that in practice

the Government of the United States has adhered to

the principle advocated in rule 2 of the Declaration of

Paris, but Professor J. B. Moore in an article in the

Political Science Quarterly^ has shown quite con-

clusively that it is not accurate to say that in American

practice " the neutral flag covers an enemy's goods,

with the exception of contraband of war," or that the

Government had adhered to rule 2. " Our courts,"

he says, " except where a treaty prescribed a different

rule, had uniformly confiscated enemy property, even

when it was seized under a neutral flag." And more-

over there were few treaties making any stipulation

of exemption for enemy property that were in force

in 1898. It has been a very common practice in nego-

tiating treaties to include the contrary rule, that the

goods of neutrals should be confiscated if taken on

enemy ships, unless they were shipped before the dec-

laration of war or within a stipulated time after war

began and in ignorance of it. In our treaty of 1819

with Spain the principle of " free ships, free goods
"

was acknowledged, but only in regard to the property

' Stark, The Abolition of Privateering and the Declaration

of Paris, Columbia University Studies, 1896, p. 366. See
American Law Register, Vol. 37, p. 657, for a historical

review of the policy of the United States toward the Decla-

ration of Paris.

'Vol. XV, p. 402.

9
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of enemies whose governments recognized the same
rule.

On April 22, among the first acts of the Govern-

ment of the United States in assuming the quality of

belligerency, the State Department sent the following

instructions to the diplomatic representatives abroad:
" In the event of hostilities between the United States

and Spain, the policy of this Government will be not

to resort to privateering, but to adhere to the follow-

ing recognized rules of international law." The in-

structions then included the second, third and fourth

rules of the Declaration of Paris. Four days later

President McKinley issued a proclamation which de-

fined the position of the Government on questions of

maritime law. The proclamation, after repeating the

announcement that the Government of the United

States would not resort to privateering, proceeded to

state six rules for the guidance of its officers. The first,

second and third of these were identical with the sec-

ond, third and fourth rules of the Declaration of Paris.

The fourth, fifth and sixth rules follow.

" 4. Spanish merchant vessels, in any ports or places

within the United States shall be allowed till May 21,

1898, inclusive, for loading their cargoes and depart-

ing from such ports or places ; and such Spanish mer-

chant vessels, if met at sea by any United States ship,

shall be permitted to continue their voyage, if, on

examination of their papers, it shall appear that their

cargoes were taken on board before the expiration of

the above term
;
provided, that nothing herein con-

tained shall apply to Spanish vessels having on board

any officer in the military or naval service of the

enemy, or any coal (except such as may be necessary
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for their voyage), or any other article prohibited or

contraband of war, or any dispatch of or to the Span-

ish Government.
"

5. Any Spanish merchant vessel which, prior to

April 21, 1898, shall have sailed from any foreign port

bound for any port or place in the United States, shall

be permitted to enter such port or place, and to dis-

charge her cargo, and afterward forthwith to depart

without molestation ; and any such vessel, if met at

sea by any United States ship, shall be permitted to

continue her voyage to any port not blockaded.

"6. The right of search is to be exercised with

strict regard for the rights of neutrals, and the voy-

ages of mail steamers are not to be interfered with

except on the clearest grounds of suspicion of a vio-

lation of law in respect of contraband or blockade."'

From these rules it will be seen that the United

States pledged itself to liberal dealing with enemy

merchant vessels in its ports or vessels having set out

for one at the outbreak of the war,* and with neutrals

in exercising the right of search. The passage bear-

ing on the voyages of mail steamers made it practi-

cally certain that federal officers would not repeat the

Trent affair. In both respects the United States went

farther than the letter of the rules of the Declaration

of Paris required." The rule of the United States,

' Proclamations and Decrees, pp. 77-7^.
' It should be noted that the thirty-day allowance has been

exceeded in several instances. In the Crimean war, 1854, the

principal belligerents, England, France and Russia, gave mer-
chant vessels six weeks for loading their cargoes and departing

from ports. In the more recent Russo-Japanese war Russia

allowed merchant vessels forty-eight hours. Japan allowed

seven days. Hershey, International Law and Diplomacy of

the Russo-Japanese War, p. 295.
' The Times, London, April 28, 1898.
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liberal as it was, became further extended in its opera-

tion by the decision of the Supreme Court in the case

of the Buena Ventura, so that vessels having left port

before the proclamation were included. ° The Span-

ish Government embodied the principles of action to

be followed by its officials in a royal decree of April

23J

The first contrast apparent between the rules laid

down by the United States and those laid down by

Spain is in the degree of liberality shown to enemy

merchants at the opening of hostilities. Spain allowed

five days, but dated the beginning of the period from

April 24; the United States made it thirty days, but

started from April 21. Spain offered no specific im-

munity from capture during the voyage in cases where

enemy ships had already departed for her ports, and no

provision for their entrance and discharge of cargoes.

In practice Spain was more liberal than the letter of

the decree indicated, refusing to capture American

vessels leaving for Spanish ports before the outbreak

of hostilities and arriving in Spanish ports after the

expiration of the stipulated time limit.^ The extended

period of immunity allowed to enemy commerce in

the Spanish-American war represented a distinct ad-

vance over former practice, and indicates the slight

extension necessary to bring about the total immunity

of private enemy property on the high seas.

The United States committed itself to the entire

Declaration of Paris, privateering and all. Spain

° See post, p. 166.

' Spanish Diplomatic Correspondence and Documents, p. 157.
' Cf. Le Fur, La guerre hispano-americaine, p. 115, note 2;

Revue de droit international public, Vol. V, p. 812.
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expressly reserved for itself the right to issue letters

of marque for privateers, but added that it would

organize for the present a service of auxiliary cruisers

made up of mercantile ships, to cooperate with the

navy for the war and to be subject to the statutes and

jurisdiction of the regular naval forces. An unneces-

sarily severe clause of the royal decree of Spain was

directed against insurgents who might enter into the

service of the United States. " Captains, command-

ers, and officers of non-American vessels or of vessels

manned as to one third by other than American citi-

zens, captured while committing acts of war against

Spain, will be treated as pirates, with all the rigor of

the law, although provided with a license issued by

the Republic of the United States." Fortunately, as

neither the Philippine nor the Cuban insurgents pos-

sessed a navy and privateering was renounced, no case

arose under the threat. The insurgents cooperating

with the United States must have been treated accord-

ing to the usual laws of regular warfare. Experience

has demonstrated the uselessness of such threats. The

opportunities for retaliation in kind thwart attempts to

resort to extreme measures of this sort.

The right to make use of privateers, while reserved

by Spain, was not as a matter of fact exercised dur-

ing the war. An auxiliary service was projected in-

stead. The United States actually organized a sort

of auxiliary naval force. In both cases the innovation

was in response to a national consciousness of a need

of a larger sea-fighting power than that furnished by

existing public ships, and to a desire to avoid the resort

to privateering, so unanimously condemned. The idea
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of an auxiliary service was not a new one. In the

Franco-Prussian war Prussia was in the same situa-

tion, namely, with a merchant commerce which it was

unable to protect with its naval force. As a means

of protecting this commerce Prussia announced at the

beginning of the conflict the intention not to capture

private property at sea, hoping to force France into

the same position. Failing in this respect, she later

changed her policy and ordered the creation of a vol-

unteer navy, and withdrew her announcement of im-

munity for private enemy property. The war closed

before the next logical step came, namely, the authori-

zation to the volunteer navy to capture private prop-

erty. France protested vigorously, but without avail,

against the proposed action of Prussia as a violation

of the Declaration of Paris. The Prussian decree for

a volunteer navy invited the owners of vessels to fit

them out for attack on French ships of war, advanced

ten per cent, of the assessed value of the volunteer,

offered large premiums for the destruction of enemy

ships and agreed to pay the owners the assessed value

in case of loss. The owners of the vessels were to

furnish the crews, and the officers were to be merchant

seamen. The officers were to be uniformed as naval

officers and under naval discipline, but the system was

neither a part of the regular navy nor in any way
attached to it beyond being subject to the general com-

mand of superior naval officers. Premiums were to

be paid to the owners and the crews for the capture

or destruction of enemy ships. The rule that the

owner was to hire the crew and the state to give pre-

miums for captures seems to have established a system
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which violated the spirit if not the letter of the Dec-

laration of Paris.®

The Spanish auxiliary naval force, as projected on

paper, was slightly different from the Prussian. The

plan comprised a sort of marine militia to supplement

the regular navy, cooperating with the latter and

subject to its jurisdiction. In this way a service was

to be created which would take the place of priva-

teers without displeasing neutrals. The war ended

before a single merchant ship had actually received au-

thority to commit hostilities against the Yankees. By

the Spanish system individual owners of ships suitable

for the service could place them at the service of

the Government, and retaining the ownership, could

hire the crew subject to the law for recruiting mer-

chant ships instead of the law of naval recruiting.

Spain did not offer, however, the premiums for the

capture or destruction of enemy ships as Prussia did.

But the difference in favor of Spain was offset by the

authority conferred on auxiliary cruisers, like ships

of war, to attack and capture merchant ships as well

as public ships of the enemy.^"

° The Prussian system was not as a matter of fact carried

out. Boissel, La course maritime, pp. 167-85, gives an account

of the system of volunteer navies, and concludes that Prussia

did not violate the letter of the Declaration of Paris, but he
condemns Prussian duplicity of attitude toward enemy prop-

erty. Calvo condemned the Prussian system. De Boeck and
Geffcken endorsed it. Guiheneuc, La marine auxiliaire en

droit international, Paris, 1900, p. 84, regards Prussia as vio-

lating the Declaration of Paris through the failure to provide

for a bona fide and real incorporation into the regular navy.

Stark, Abolition of Privateering, Columbia Studies, Vol. VIII,

P- 377; Hall, International Law, p. 547; Oppenheim, Inter-

national Law, Vol. II, pp. 93 flf.

" Calvo, Vol. I, par. 385, 4th ed. ; Spanish Diplomatic Cor-
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The United States created its auxiliary naval force

for the war with Spain by a joint resolution on May
26, and it was in a real sense a part of the public

naval service. The chief of the auxiliary naval force

was a regular line officer of the navy detailed for the

purpose of command. The rules of discipline, orga-

nization and emoluments were the same as those that

applied to the regular navy. The enlistment and com-

missioning of officers were managed by the naval de-

partment and not by the original owners. The ships

themselves became by purchase the property of the

United States, and the Government made the contracts

for transforming them for war service. In inaugura-

ting the system resort was had to the existing naval

militia of the states.^^ In the latter particulars the

American system departed quite widely from that of

Spain. The auxiliary cruisers of the United States

bore less resemblance to privateers than did those

of Spain. Both were an effective and, from the stand-

point of the Declaration of Paris strictly construed,

probably a wholly legal mode of incorporating the

merchant marine into the regular navy. The prac-

tice appears to accord with the demands for a decrease

in large regular navies and to solve the problem for

the states with small navies, and to do so without the

sacrifice of security for commerce. Some such means

of reserve force must remain essential until the capture

of private property at sea is abolished. The system of

respondence and Documents, p. 157; Le Fur, La guerre
hispano-americaine, pp. 61-72; Boissel, La course maritime,

p. 180; Bujac, Precis du quelques campagnes contemporaines,
Vol. IV, p. 142.

"Message and Documents, 1898-1899, Vol. II, pp. 972 flf.
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auxiliary ships was an application to the sea of the

volunteer militia for land service. The danger in the

Spanish plan, as in the Prussian, was in the use of the

merchant crew without a transformation in its char-

acter assimilating it to the navy.^^ The vital part

of any voluntary naval service which is to satisfy ex-

isting needs without contravening the Declaration of

Paris and violating any essential principle of civilized

warfare is that it,be closely connected with the state,

and constitute in spirit as well as in name a part of the

public force.

The subject of blockade belongs rather to the rela-

tions of belligerents with neutrals than of belligerents

with one another.^^ Blockades are primarily directed

against neutral trade. Belligerent commerce is just as

open to seizure whether there is a blockade or not,

whereas neutral commerce, excepting contraband, is

unaffected by a war except where a blockade closes the

ports of the belligerents. It is only because a blockade

becomes a means of excluding provisions from an

enemy belligerent and hence a means of war that the

consideration of the subject at this point is justified.

The effect of a blockade upon neutrals and their con-

sequent obligations can better be postponed to the

following chapter.

"Both Russia and France have /a volunteer service ready
for incorporation into the regular navy in the event of hos-

tihties, and differing only slightly from the American. Great
Britain has a system similar in all respects to the American.
See Hershey, International Law and Diplomacy of the Russo-
Japanese War, p. 148 n. for the Russian use of volunteer navy

;

Oppenheim, International Law, Vol. II, pp. 94-95; Guiheneuc,

La marine auxiliaire en droit international, pp. 21-22.

" Excellent statement of the subject by Paul Fauchille, Du
blocus maritime, Paris, 1882.
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A blockade proper is the fictitious closing of a

harbor by the use of vessels of war so stationed as to

be able to interrupt any neutral vessel attempting to

enter. A blockade has no importance to the enemy

state more than making it more difficult to secure the

food supply of the region. The closing of a harbor

by one of the belligerents as a means of defence or

offence, whether artificially by the device of sinking

obstructions at the entrance—a de facto blockade—or

constructively by placing torpedoes, is quite distinct

from a blockade proper. It has become a common
practice for one or the other of the parties to a war

to attempt to close the harbors by one of the latter

devices. The legality of the practice can hardly be

open to question at this time. A state has a perfect

right in time of peace to forbid entrance to its har-

bors to any or all foreign powers; the more has it a

right to do so when the abnormal conditions of war

exist. The same sovereign right which allows it to

open or construct harbors and improve them enables

it to take away the privileges given. It may insure

the enforcement of the closure by such means as are

at hand. The damage is of its own doing and at its

own expense, and the expense of removing the ob-

structions on the return to peace will be upon itself.

That the act is done by an enemy exercising belligerent

right does not alter the legality or change the re-

sponsibilities in the matter.^*

The main obligation in closing a harbor in time of

peace or war by a belligerent in self-defense, or of an

"Rivier, Principes du droit des gens, Vol. II, 292; Oppen-
heim, International Law, Vol. II, p. 190.
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enemy port as an aggressive act of military operations,

is that of due warning or notification to the neutrals.

Both Spain and the United States resorted to the

right in one form or another during the war. The

United States mined many of its own harbors with

torpedoes, but in such a manner as not to close the har-

bor completely. Naval Constructor Hobson and seven

companions made an attempt, on June 3, 1898, to sink

the Merrimac across the harbor of Santiago de Cuba

in order to seal the outkt for the fleet of Admiral

Cervera. Spain sank several barges in the harbor of

Cardenas, and made a similarly ineffective attempt to

close the harbor of San Juan.^' In the case of the

ports of Ferrol, Cadiz, Cartagena and Mahon, where

submarine defences were laid, neutrals were forbidden

entrance by night.^° Neutral powers were greatly dis-

turbed early in the war by the report that the United

States intended to place torpedoes all along the block-

aded coast.^'' The Government of the United States

as a matter of fact never resorted to the expedient

feared by neutrals, and the law of blockade as under-

stood by writers today does not contemplate the use

of such an auxiliary to public ships. It is doubtful,

however, whether neutrals would interfere in any case

where a powerful belligerent made the innovation.

The several practices in the closure of ports and har-

bors of the enemy would appear to be perfectly natural

applications of the changing character of modes in

warfare, as long as they are limited to belligerent

territorial waters or kept within the line of blockade.

" The Times, London, May 23, 1898.
" Wheaton, International Law, Atlay ed., p. 721.

"The Times, London, April 25, 1898.
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Neutrals would be entitled to specific warning, that

liability for indemnity might not attach to any losses

suffered as a result. Where floating mines are em-

ployed the greatest care should be taken to prevent

their drifting into the open sea. The same rules about

the character of the warning should apply as in noti-

fication of a blockade proper.^^

It does not seem necessary to class the closure of

enemy harbors either by torpedoes or sunken ships or

other devices as true cases of blockade in the usage of

that term, but it should be judged upon its own merits

as a distinct method of conducting the operations of

war. No means of prosecuting war is more humane.

The trifling expense of clearing the harbor on the

return to peace, which has^° been raised as an objec-

tion, is insignificant in comparison with the property

losses which ordinarily result from the recognized

modes of prosecuting war. Every method of warfare

that throws the burden of the war upon the financial

and commercial resources of the belligerents without

increasing the dangers to life and limb of the combat-

ants is distinctly to be sought. The de facto closing

of enemy harbors is preeminently successful in this

regard.

A great many of the early modes of conducting war

have come to be considered as outside the pale of civi-

lized warfare. Conspicuous among such is the rule

" Paul Fauchille, Du blocus maritime, especially pp. 133,

273; Rivier, Principes du droit des gens. Vol. II, p. 296;

Hershey, International Law and Diplomacy of the Russo-
Japanese War, pp. 124-35, for use of submarine mines and
opinion of leading writers on international law.

"Le Fur, La guerre hispano-americaine, p. 82.
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forbidding poisoned arms, and the rule against the

use of guns loaded with nails or irregular bits of iron.

The Convention of St. Petersburg, in 1868, agreed to

give up the use of explosive projectiles weighing less

than fourteen ounces, and any method of destruc-

tion which caused a loss of life or a needless suffering

without a proportionately advantageous result.^" In

1898 neither the United States nor Spain had acceded

to the limitation, but the failure to join in so high a

principle of humanity was due to other causes than any

lack of sympathy with the objects of the St. Peters-

burg Convention. There was no occasion during the

war to complain of the conduct of either belligerent.

Both ratified the second convention adopted at The

Hague the following year, 1899, and thereby sub-

scribed to the general rule of not employing arms,

projectiles or material of a nature to cause superfluous

injury.

There are, on the other hand, certain so-called limi-

tations on the justiiiable means available for prose-

cuting war concerning which the agreement is not so

uniform. The use of the false flag or other similar

ruse to deceive an opponent may be instanced at the

outset. The rule quite generally accepted for the

use of the false flag may perhaps be stated in

the following terms : the false colors may be used

either to escape from the enemy or to lure a

ship or a body of troops into a disadvantageous

position, but the true colors must be raised before a

first shot is fired. Hall says further :
" Information

must not be surreptitiously obtained under the shelter

^ De Martens, Nouv. Rec. Gen., Vol. XVIII, p. 474.
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of a flag of truce, and the bearer of a misused flag

may be treated by the enemy as a spy; buildings not

used as hospitals must not be marked with a hospital

flag; and persons not covered by the provisions of the

Geneva Convention must not be protected by its

cross."^^ The Instructions for United States Armies

in the Field are in general agreement with the rule

here stated. ^^ The rule laid down in the proposed

Declaration of Brussels of 1874, repeated in the code

of the Laws of War drawn up by the Institute of

International Law, Oxford, 1880, and finally adopted

in the Hague Conference, 1899, and ratified by all the

great powers, forbade " improper use of a flag of truce,

the national flag or military ensigns and the enemy's

uniform, as well as the distinctive badges of the Geneva

Convention."^' But like the Instructions to the Armies

of the United States in the Field on the same subject

the statement adopted on the above occasion would

seem to lack explicitness. Does it prohibit all use of

the enemy flag for the purpose of deceit? Manifestly

from the language there is a distinct tendency toward

regarding the use of the enemy's flag as opposed to the

highest military honor and courtesy, without going

to the extent of an absolute prohibition. In any event,

the United States commanders were bound, not by any

international convention, but by the instructions of

^ Hall, International Law, pp. SS7-s8.
""Articles loi, 114, 115, 117 of House Document 100, 43

Cong., I Sess.
^ Declaration of Brussels, Article 13, Annual Register, 1874-

187s; Manual of the Laws of War, Oxford, 1880, Article 8;

Second Convention of the Hague, 1899, Article 23; Treaties

in Force, 1904, p. 931.
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their own government and by international law, not

to resort to the use of the false flag.

One complaint upon the conduct of the United

States forces in this respect came up during the war.^*

On May i8 two American ships, the cruiser St. Louis

and the tug Wampahick, in attempting to cut the near

shore cables, approached the entrance to the harbor

of Guantanamo. In doing so the commanders resorted

to the ruse of employing the Spanish flag, but raised

the national flag before the conflict began.^^ The

American ships were repulsed. Though the conduct

of the St. Louis was technically correct, Spain re-

garded the act as contrary to the spirit of civilized

warfare. Some days later the Minister of Foreign

Affairs included the use of a false flag in a circular

letter of protest against the conduct of the United

States which he addressed to the neutrals. With

characteristic irony, so common in history, the tables

were turning. The former complainant was before the

court of neutrals on the charge of inhumanity.

A further limitation upon belligerents universally

recognized is the employment of savages in the armies.

Here again the Spanish Government turned the charge

of violating usages of civilized warfare against the

United States. In this instance the question turned

on what constitutes savagery. Most naturally the

United States made use of the Cuban insurgents as

allies, and particularly as scouts and guides ; the same

use was made for a time of the Tagals of the Philip-

^ Spanish Diplomatic Correspondence and Documents, p.

i6s; Circular to the Powers, June 6, 1898.

'^The Times, London, May 27, i8g8; Annual Encyclopedia,

1898, p. 7s6.
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pines, and its own negroes were largely employed in

its regular and volunteer forces. The American com-

manders claimed no control over Cuban bands, but

found them eager to cooperate and serve subject to

American orders. In neither Cuba nor the Philippines

were the insurgents allowed to share the fruits of

victory and to take or plunder places captured by

American forces for which American arms had become

responsible. Indeed, the refusal of the United States

to do so was the occasion of grave differences with

the allies, which in one case resulted in a war between

the United States and its own allies.^" As long as

Garcia's soldiers served under General Shafter they

were furnished with rations and ammunition. An
appropriation act of Congress late in May made pos-

sible such aid to the insurgents on a large scale,^^ but

beyond informal relations with the Cuban and Philip-

pine insurgents the Government of the United States

steadfastly refused to go. It was hardly possible to

ignore entirely those for whose sake the intervention

was begun. The Cuban Government was not recog-

nized before or during the war. But without regard

to the relations of the United States with the insur-

gents and the peculiar status of the latter, it is difficult

to see wherein the United States Government acted

otherwise than in the strictest accord with its rights

and with the obligations of international law. None
of the allies or auxiliaries in Cuba or the Philippines

^'' New York Tribune, July 20 and 21, 1898; Message and
Documents of the United States, 1898-1899, Vol. I, pp. 269,

297 ; Le Fur, La guerre hispano-americaine, p. 102.

"Report of Secretary of War, Message and Documents of

United States, 1898-1899, Vol. I, p. 252.
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belonged to the class of savages in the sense intended

by the rule of international law. Much less did its

own negroes. Spain had indirectly recognized the

belligerency of the Cubans, and the Cubans from the

standpoint of international law were as fully belliger-

ents and entitled when captured to the treatment of

prisoners of war as were the armies of the United

States. The employment of the insurgents was not

provoking them to arms or arming them against the

mother-country, but was using favorable conditions,

for which the United States was not responsible. It is

a fact beyond dispute that the Cubans and Tagals com-

mitted acts condemned by the rules of civilized war-

fare, but these were exceptional cases and not due

to inherent savagery. Any troops, however high in

the scale of civilization they rank, become at times

" savages " to a terrible degree. The acts are to be

condemned, but their commission does not bring the

government employing them or allying with them

under the class of powers employing " savages."

The commanders of the armies of invasion of Cuba

found themselves several times embarrassed by the

failure of Cuban bands to respect armistice that had

been made with captured Spanish garrisons. In such

cases a grave responsibility rested upon the United

States to force respect for the conventions with the

enemy. Both Cuban and American commanders were

at great pains to prevent an open rupture. The first

obligation upon the United States in conquered terri-

tory was the preservation of order. It was not possible

for the American authorities to meet the wishes of the

Cubans by giving over to them the policing, garrisoning
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and governing, and at the same time fulfil so para-

mount an international obligation. The feelings and

the natural aspirations, even the impatience of the

Cubans may well be comprehended, but a third power

had been invited to aid them, and much responsibility

passed to this power, which had responded by inter-

vention. Its first duty was to preserve in its own con-

trol the conquered territory. Nor was this in any

degree a reflection on Cuban army discipline and self-

restraint, though the pillaging of Siboney, Baiquiri

and El Caney by insurgents before the arrival of the

American forces and the threats and continued acts

of persecution against Spanish planters were in them-

selves reason enough for the refusal of the ally to place

the natives in immediate charge of the island.^*

The tendency to watch every act of the enemy and

to protest to neutrals upon the occasion of violation of

international law has been alluded to. Spain, the

weaker power, made repeated resort to appeals to

Europe. The protest of June 6, 1898, was the second

of the kind. On May 11 objections were raised to the

retroactive declaration of war and to the inefficiency

of the blockade. The second circular of June 6 added

bombardment without previous notification, the illegal

use of the Spanish flag, and the cutting of submarine

cables.^'

In the matter of bombardment there is only the con-

duct of the United States to examine, as Spain had no

"* Le Fur, La guerre hispano-americaine, footnotes to pages
IQ2-4 have much valuable evidence on the subject of Cuban
pillaging.

" Spanish Diplomatic Correspondence and Documents, 1896-
1900, pp. 164, 165.
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Opportunity to resort to it.^° It is the custom in treat-

ing of the law of bombardments to distinguish (i)

forts and batteries separate from any town, (2) forti-

fied towns, and (3) non-fortified towns. It is a good

rule to say that the former may be bombarded at any

time in time of war and without any notification ; that

the last should never be bombarded at all. In the

^The following table will exhibit the facts in the conduct

of the United States

:

Bombardment

Matanzas

Cardenas

San Juan

Santiago

Caimanera

Aguadores, Jara-
gua, Cabanas
and Siboney

Santiago

Table of Bombardment

y-, . Nature of Notifi-
Fortification cation

April 27 Detached bat- None
terles

May II Detached bat- None
teries

May 12 Fortified town None

May 31 Against shore
batteries

June 10 Little more than
garrison and
batteries

June 22-23 Detached fortifi-

cations and
small towns
scarcely more
than garrison

June ir-i2 Fortified town

Nipe

Manila

None

None

Directed Against
Fortifications

Only

Yes. Object to
locate batteries

Yes. Object to
locate batteries

Yes. Little more
than practice
drill. Small
dam age to
town

Yes. Slight dam-
age

Yes

Yes. Slight dam-
age to private
property

July 18

July 21

Small fortified

town

Yes. July 3,
with 24 hours
warning; ex-
tended at re-

quest of for-

eign consuls
to 48 hours.
Repeated
July 9 with
24 hours
warning

None

Small fortified None
town

August 13 Fortified town Yes. August 7,
with 48 hours
warning. Re-
peated Aug.
13, with I

hourwarning

Yes. Small dam-
age to town
and private
property

Object, destruc-
tion of ship-
ping in harbor

Yes

Yes. Surrender
im med iate.
Small damage
t o privat e
property
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second case opinion and practice alike vary widely.

Some writers hold to a preliminary notification.''^

Others who are inclined to exalt belligerent rights

admit the right to surprise, and therefore deny the

necessity of any notification. All appear to agree that

the fire should not be directed against private houses.'^

German writers of prominence, supported by the Ger-

man military, defend bombardment without notification

on the ground that the demoralization of the civil pop-

ulation will hasten the surrender.^^ In the Franco-

Prussian war Paris was bombarded without a previous

formal notification. The most recent statements

of opinion—the Declaration of Brussels, 1874; the

Code of the Institute of International Law, and the

Second Convention of the Hague Conference—agree

in making it the duty of military authorities to give

notice to local authorities, except in cases of open

assault, of an intention of beginning a bombardment.^*

But all admit the possibility of exceptions where a

notification might not be necessary. The evident in-

tention of recent statements has been toward making

more binding the obligation to give some form of

notification without going so far as to make the rule

ironclad.

Instructions for the Armies of the United States,

drawn by Francis Lieber, admit of surprise in bom-

bardments. Article 19 reads :
" Commanders, when-

" Claimed by Spain in Protest to Neutrals, June 6, 1898.

Spanish Diplomatic Correspondence and Documents, p. 165.
"^ Hall, International Law, pp. 556-57.
^ Revue de droit international et de legislation comparee,

Vol. Ill, 1871, p. 300.
"* Declaration of Brussels, Article 16 ; Code of Institute,

Article 32; Hague Convention, Article 26, not applicable to

naval bombardment.
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ever admissible, inform the enemy of their intention

to bombard a place, so that the non-combatants, and

especially the women and children, may be removed

before the bombardment commences. But it is no

infraction of the common law of war to omit thus to

inform the enemy. Surprise may be a necessity."

The United States Code of Naval Warfare makes a

very satisfactory statement of the law of bombardment

in the following words :
" The bombardment, by a

naval force, of unfortified and undefended towns, vil-

lages, or buildings, is forbidden, except when such

bombardment is incidental to the destruction of mili-

tary or naval establishments, public depots or muni-

tions of war, or vessels of war in port, or unless rea-

sonable requisitions for provisions and supplies essen-

tial at the time to such naval vessel or vessels, are

forcibly withheld, in which case due notice of bom-

bardment shall be given. The bombardment of un-

fortified and undefended towns and places for the non-

payment of ransom is forbidden."^^

The Spanish regulations for the guidance of com-

manders in the field, on the other hand, are more ex-

acting and state that " by all means the besieger should

previously announce the time of bombardment and

give a term for the departure of the pacific inhabi-

tants."^" Most naturally Spain took every occasion to

protest to the neutral powers against American bom-

bardments which violated the letter of its more strict

interpretation of the sanctity of notifications.

In the war of 1898 there were no bombardments of

" Quoted by Hershey, International Law and Diplomacy of

the Russo-Japanese War, pp. 314-15.
°' Spanish Diplomatic Correspondence and Documents, p. 165.
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open or unfortified towns. In all cases of bombard-

ment of fortified towns the rule to direct the fire only

against the fortifications was fully observed. There

were in fact only three cases of true bombardments

of fortified towns—San Juan, Santiago and Manila.

In the last two cases extremely liberal warnings were

given.'" The bombardment of San Juan was begun

in the search for Admiral Cervera's lost fleet, and inci-

dentally to locate batteries and test the enemy's prep-

arations for resistance, rather than for the purpose of

destruction or with any evident intention of an attempt

to take the town.*** Under such circumstances the ele-

ment of surprise was essential. The instructions of

the United States Government to its military com-

manders authorized such action. And it is by no

means clear that even the spirit of the second Hague
convention would condemn the conduct in such cases,

though it was on the occasion of the bombardment of

San Juan that Spain made an unheeded complaint to

the neutral powers. The attack on Santiago, June 22

to 23, belongs clearly to cases of bombardment during

open assault and against detached batteries, and is

admissible under the most rigid rules. The bombard-

ment of Manzanillo, July 18, must be treated sepa-

rately. The object was the destruction of the ship

yards in the harbor, and the town was not bombarded.

Such destruction of enemy property is always permis-

sible.=»

" See page 147, n. 30.

"'Wilson, The Downfall of Spain, p. 196.

"Hall, International Law, p. 556, liote 2; Rivier, Principes
du droit des gens. Vol. II, pp. 284-85. New York Tribune,
July 19, 1898; Wilson, The Downfall of Spain, p. 396.
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Spain included the cutting of cables in her protest

to neutrals on the conduct of the United States. The
earliest belligerent acts of the United States were

directed to the destruction of the cable communication

of Cuba with the outside world, and the measure was

a deliberate feature of the war operations. The com-

plete isolation of large portions of the island of Cuba

at an early date shortened the duration of the

war. Cable cutting is a comparatively modern mode
of prosecuting war ; its legal aspects are far from

being clearly defined by writers on international law.

The International Cable Convention at Paris in 1884

imposed rules for the protection of cables in time of

peace only, and expressly stated that belligerents

should be free to act in time of war as though the

convention did not exist. Cables connecting enemy

ports or the ports of belligerents, whether neutral-

owned or enemy-owned, have no protection in time of

war beyond that which self-interest dictates to bellig-

erents. The status of cables connecting neutrals with

belligerent soil belongs to the relation of belligerents

with neutrals rather than to the relation of belligerents

among themselves, and it will be further considered

at the proper place.*"

The wireless telegraph had not come into use in

1898, and little use was made of balloons as accessories

to military operations. The United States had but

one balloon for service in the Santiago campaign, and

so far as known Spain on her side made no use of

them.*^ American authorities made two ascensions in

*° See Holland, Journal de droit international prive, 1898,

p. 651, " Submarine Cables in time of War." Rivier, Prin-

cipes du droit des gens, Vol. II, p. 267.
" Message and Documents of the United States, 1898-

1899, Vol. I, pp. 433 and 7S9 ff.
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the short campaign around Santiago, and as no cap-

tures of those engaged in the operation of the one

small balloon took place no opportunity arose to test

the attitude of the belligerents on the subject. The
balloon has a legitimate place in modern warfare, and

its status in international law needs careful definition.

In the Franco-Prussian war, 1870, Germany showed

a disposition to treat persons engaged in balloon ser-

vice as spies. Though none of those captured were

executed, they were harshly treated by severe impris-

onment. The conduct of Bismarck, however, has met

with general condemnation by writers on international

law. Rivier, the Swiss publicist, classes aeronauts

travelling openly as combatants.*^ The Declaration

of Brussels, 1874, forbade the treatment of the opera-

tors as spies. The code drawn up by the Institute of

International Law at Oxford, 1880, classes aeronauts

charged with observing the operations of an enemy or

with the maintenance of communications between

various parts of an army as prisoners of war.*° This

rule was adopted in the second convention at the

Hague Conference.** The Manual of France for the

use of military authorities gives captured aeronauts the

status of prisoners of war,*^ and the rule may now be

said to be a fixed one in the law of war.

The use of balloons for throwing projectiles is an-

other matter and involves different regulations. At the

Hague Peace Conference of 1899 the use of balloons

" Principes du droit des gens. Vol. II, pp. 249, 283.
" Code of the Institute of International Law for Wars on

Land, Article 20; Snow, Cases and Opinions, p. SS7.
"Holls, The Peace Conference, Article 29, p. 441.
" Hall, International Law, p. 561.
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for throwing projectiles or explosives was forbidden

for a period of three years. This rule was made in

the belief that balloons as at present constructed are

not controllable and therefore cannot form an accurate

dependable part of a conflict and commit injury or

destruction of advantage to the army to which they

belong. The short limit to the prohibition reflected the

feeling of uncertainty as to the future development of

the balloon as an auxiliary of warfare and the desire

for liberty of action in the near future. The con-

vention expired in 1904.

While aeronauts are in reality combatants and re-

ceive when captured the same treatment as soldiers,

newspaper correspondents stand in a class by them-

selves. They are not combatants in the direct mean-

ing of that term. They take no active part in the

prosecution of war measures, yet they may at times by

their communications menace or even thwart the

plans of the enemy. It is necessary to distinguish (i)

the correspondents of belligerents' journals who are

subjects of the state whose army they accompany, (2)

the correspondents of belligerents' journals who are

neutral representatives of the state whose army they

accompany, and finally (3) neutral subjects repre-

senting neutral journals. The first and second classes

have a like status ; neutrals serving enemy journals do

in effect lose their nationality and become a part of

the belligerent army in the same manner as neutrals

enlisting as soldiers receive the enemy status and cease

to be neutrals. The most severe treatment recognized

is detention as prisoners of war. The Institute of

International Law at its Oxford session made the limit
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detention " for so long a time as may be required by

strict military necessity." A correspondent regnlarly

accredited and conducting himself properly should meet

with no harsher treatment.

During the Spanish-American war both govern-

ments treated correspondents of enemy newspapers as

prisoners of war. Two reporters for the World ac-

companying the American forces were captured at

Cabanas by the Spanish authorities and held in prison

until the end of May, when they were released by an

exchange for a Spanish colonel and a military sur-

geon.*° The arrest of Wiggan and Robinson, who
were attempting to land at Matanzas as the represen-

tatives of American journals, involved the treatment

of neutrals serving the enemy. Both were made pris-

oners of war. The arrest of the correspondent of the

New York Herald, an English citizen, and his con-

demnation to nine years' imprisonment arose out of

his alleged photographing of the fortifications of San

Juan, which was a criminal offence. He was once

arrested and acquitted, and then rearrested on the

same charge and the second time condemned as stated.

The English Government intervened to demand his re-

lease on the ground that to arrest and condemn upon

the same facts upon which he had once been acquitted

was contrary to law and general usage.*^

Neither Spanish nor American military authorities

hesitated to censure or suppress completely the news

sent from correspondents in their ranks or to expel the

"London Times, June 3, 1898.
" The Times, London, about July 23, 1898. Cf. New York

Tribune, same date. Le Fur, La guerre hispano-americaine,

p. 99.
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undesirable correspondents from their armies. General

Shafter expelled from Cuba the correspondents of the

New York Journal because its reports were regarded

as likely to excite an unwarranted feeling of re-

venge and hence as injurious to military discipline.

Later in the summer, when the war was practically

over, General Blanco refused to receive American cor-

respondents on the ground that their presence would

make it more difficult to restrain the passions of the

enraged Spanish population.*^ The practice with re-

gard to the treatment of correspondents was in general

accord with the accepted rules of international law.*''

If newspaper correspondents have the right in one case

of prisoners of war and in the other of innocent non-

combatants, they too have important obligations. They

are subject to the control of the military authorities,

and violations of orders make them common criminals.

The giving to the enemy of news may make them spies

and subject them to the same treatment.

The introduction of wireless telegraphy since 1898

has presented to belligerents a new phase of the obliga-

tions of correspondents. In the recent Russo-Japanese

war the Russian Government notified neutrals that the

newspaper correspondents making use of wireless tele-

graph apparatus to communicate information regarding

the war, if captured within the zone of operations of

the fleet or near the coast of Kwantong, would be

"Le Fur, La guerre hispano-americaine, pp. loo-i.

"The most satisfactory treatment of the subject in the light

of recent wars is to be found in three articles which appeared
in the Revue general de droit international public, Vol. I,

1894, P- 60; Vol. Ill, 1896, p. 80, and Vol. IV, 1897, p. ^8;
Rivier, Principes du droit des gens, Vol. II, p. 249; Fillet, Le
droit de la guerre. Vol. I, p. 217.
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looked on as spies and that steamers furnished with

wireless telegraph would be seized as prizes of war.""

The declaration as to neutral ships equipped with

wireless apparatus in effect declared such materials

contraband. The declaration aroused at the time con-

siderable excitement in newspaper circles, but there

can be no question that Russia had a perfect right to

prohibit the presence of correspondents within her

territorial waters, and to take measures to expel them

or to censure what news they were allowed to transmit.

The same absolute control extended to the apparatus

for wireless telegraph even on board neutral ships.

The control of news is a vital element in the conduct

of military operations, and the wireless apparatus

would be no exception to the rules that have always

obtained for cables and telegraph lines on land. Due

notice of the prohibition ought to be given neutrals.

However, wherever newspaper correspondents con-

duct their operations openly and without disguise the

rigorous measures proposed by Russia would seem to

exceed the offense. In the state of international law

newspaper correspondents operating without the con-

sent of the commander in whose lines they are taken

ought to be treated as prisoners of war and not as

spies. So far as known the Russian threat never came

to an issue by an open violation. The Times (Lon-

don) correspondent denied at the time having been

in belligerent waters or having sent messages through

other than neutral channels. This aspect bears an

analogy to cables which are wholly or partly neutral,

and follows the conclusions reached"^ on that aspect of

"The Times, London, April 22, 1904.

"Page 212.
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the question. The right of neutral correspondents to

transmit messages from neutral vessels on the high

seas or in neutral waters cannot be questioned.

Whether the message is carried by person, by wire,

by cable or by wireless can make no legal difference."^

In the treatment of sick and wounded, and in the

inviolability of surgeons, both belligerents fully re-

spected the convention of Geneva, 1864, to which they

were signatory powers, Spain in the first instance and

the United States in 1882. The convention of 1864

only referred to the treatment of sick and wounded

and neutralized the persons engaged in their service,

hospitals, and other things like ambulances, horses,

and medical and surgical stores needed for their care.

An attempt was made in 1868 to extend the provisions

of the original convention to the peculiar conditions

of warfare on the seas, neutralizing hospital ships in

addition. The latter failed of ratification, but in the

Franco-Prussian war of 1870 it was accepted as a

modus vivendi for the war, and again in 1898, upon

the suggestion of Switzerland, both Spain and the

United States did the same."' The Red Cross Socie-

ties of both belligerents served under the privileges

secured by the conventions of Geneva. The American

branch had undertaken to supply relief for reconcen-

trados in Cuba with excellent results, and was pre-

°' For treatment of this aspect of the status of correspon-

dents using wireless telegraphy, and particularly for the rule

adopted by the Institute of International Law at its session,

1906, see Hershey, International Law and Diplomacy of the

Russo-Japanese War, pp. 121-24.
"^ Hall, International Law, p. 419 ; Spanish Diplomatic Cor-

respondence and Documents, pp. 143-54; Message and Docu-
ments of the United States, 1898-1899, Vol. I, p. 38.
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pared for immediate codperation with the American

forces. The Red Cross Societies of England, France,

Holland, Belgium, Switzerland, Denmark, Germany,

Italy and Mexico aided by volunteers and money.^*

No cases of violation of the Geneva conventions arose

during the war. The American Government fitted out

a floating ambulance, the ship Solace, which was the

first instance of a government vessel commissioned by

any nation to cooperate with the volunteer service of

the Red Cross.'^

The largest number of prisoners taken during the

war fell to the American forces upon the surrender

of Santiago and Manila. There were 22,780 prisoners

taken at the former and about 13,000 at the latter.

The lot of the Santiago captives was fixed by the act

of capitulation itself. The eighth article stipulated

that the Spanish troops should be transported, together

with all personal effects, to Spain. This was effected.

The ships engaged in the service were neutralized

through an agreement between the belligerents.^" The

capitulation at Manila occurred the day following the

signature of the peace protocol, and the captured garri-

sons were left at liberty, and supplied with rations as

though prisoners of war until their repatriation under

the treaty of peace.'''' In the naval battle of Santiago,

July 3, 1670 were made prisoners of war and sent to

American fortresses. Aside from these cases the num-

ber of prisoners was small. Spain captured Hobson

and seven companions on the occasion of the Merrimac

episode.

" American Review of Reviews, 1899, Vol. XIX, p. 56.

"The Times, London, June 22, 1898.

"Foreign Relations, 1898, p. 989.
" Message and Documents, Vol. I, pp. 294, 898-99.
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In general the treatment accorded the captured was

as humane as the most advanced rules of war require.

Some instances here and there occurred where com-

manders charged with the care of prisoners were no

more liberal in privileges than the circumstances made
absolutely necessary, but such were rare. Individuals

complained at times of harsh treatment, but when in-

vestigated these complaints seem to be on the ground

of close confinement. A commander is justified in

incarcerating prisoners of war, and he rests under no

obligation to do more than surround them with sani-

tary conditions and supply them with a wholesome and

adequate food supply. Both governments attempted

as far as local conditions permitted to fulfil the obliga-

tion. The complaints are more than counterbalanced

by statements concerning the liberality of the captors.

The Instructions for the Armies of the United States

in the Field deal in detail with the subject, and repre-

sent the most liberal and advanced practice that obtains

among the nations.^^ It would be difficult to say as

much regarding the treatment of the prisoners taken

by the insurgents in Cuba and the Philippines, where

there is strong evidence of inhumane treatment of

dead and captured,^'' though in the Philippines the in-

stances of so-called cruelty that were investigated by

the American commanders were attributed to neglect

caused by the inability of the insurgents to supply

proper food and medical attendance. °° But for these

instances neither the United States nor Spain had any

responsibility.

"Articles 49-53, SS-56, 72-&), 105-110, Ii9-i33-
™ Cf. Le Fur, La guerre hispano-americaine, p. 95, note 4.

""Message and Documents of United States, 1898-1899,

Vol. IV, p. 125.
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There were only two cases of exchange of prisoners

during the war. On May 20, 1898, upon the request

of the English consul at Havana, a Spanish colonel

and a surgeon on the one side were exchanged for two

correspondents of the New York World held as priso-

ners of war. The other case was that of Lieutenant

Hobson and the seven sailors made prisoners in the

attempt to close the harbor of Santiago. The eight

were exchanged for a Spanish lieutenant wounded at

El Caney and fourteen subordinate officers and soldiers.

No exception or unusual practice occurred in the ex-

changes effected during the war.

In turning to the conduct of the belligerents toward

enemy private property it becomes necessary to dis-

tinguish enemy property on land and on the seas. The

rules for the treatment differ radically. Private prop-

erty on land is not subject to capture or destruction

and indeed enjoys almost an inviolability. The only

exception is the right to levy contributions and requisi-

tions for the support of the invading army. Where
time is lacking to effect a proper levy it is lawful to

forage for food for horses and provisions for men.

Rules of warfare regulate the exercise of these occa-

sions of seizure of private property. The use of

privately owned means of transportation and com-

munication may be appropriated, but any damage ex-

cept in urgent military necessity is forbidden, and the

property must be restored upon the return of peace.

State property of the enemy is subject to another series

of regulations. In brief, movable state property, like

war materials, ships of war, moneys, state railways,

telegraphs, taxes and customs are always seized and
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used by the conqueror. Out of the incomes the local

government is administered, and the excess passes to

the new occupant. State lands and buildings pass

into the possession of the new authorities, but the

ultimate ownership awaits stipulations of a treaty of

peace, though the profits accruing from real property

become the absolute property of the occupant. Certain

other property set apart for the maintenance of hospi-

tals, educational institutions and scientific or artistic

objects, archives and the contents of museums are in

a sense now generally held to be neutralized, that is,

to enjoy a complete inviolability. To this is added

local taxes levied solely for local administrative pur-

poses. Upon these rules there is scarcely any diversity

of opinion. The American instructions in force in

1898 were in full support of the above regulations,^^

and the most recent European statements, as the

Declaration of Brussels, 1874,°^ the Code of Oxford,"^

and the second convention at the Hague,^* all support

the same principles.

All captures and booty became the property of the

Government. The right to prize money for the

soldiers is unknown to international law and almost to

local law as well.*^ Since Spain never succeeded in

obtaining possession of any enemy territory, only the

conduct of the insurgents and the United States forces

can be examined. The American commanders care-

" Snow, Opinions and Cases, pp. 537-40 ;
" Instructions for

United States Armies," Section II.

"Articles 18, 38.
"^ 1880, Article 11, pp. 50-60.
°* iSgg, Articles 16-56.
'" Instructions for the Armies of the United States, Clause 45.
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fully respected the rights of enemy property, and no

exception was taken by Spain to their conduct in this

respect. The American forces occupied Cuba, Porto

Rico and the Philippines, and in none of these places

did any case of pillage or unnecessary devastation, the

authorized work of American soldiers, come to light.

No one would dare assert that the American forces

were free of thieves or of licentious members who

violated all law. The utmost that can be said is that

any pillage or devastation or unlawful appropriation of

private property that occurred was in spite of rigorous

efforts to prevent it. The American armies resorted

on occasions to requisitions, but always guardedly and

within all lawful bounds. The limited resources of

the regions occupied, and of Santiago in particular,

prevented the resort in any great degree to foraging.

The main dependence was upon supplies from home

and upon the customs duties which were fixed by

Spanish law. No direct war taxes or contributions

were ever levied. The allies in Cuba and the Philip-

pines were the worst offenders against the inviolability

of private property, and their licentiousness placed an

added burden on the occupying military authorities of

the United States. The insurgents were accustomed

in the heated passions of a long contest with Spain to

the ruthless destruction of private property. When-

ever they entered a village of the enemy or crossed a

Spanish planter's estate they gave themselves over to

pillage. In both Santiago and Manila the American

commanders found in their exclusion the only safe-

guard for property. In Manila most rigorous meas-
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ures became necessary to prevent the insurgents from

pillaging.''

In connection with the status of property captured

by the land forces an interesting and almost absurd

episode occurred at Santiago. The land forces took

several Spanish vessels in the harbor. The block-

ading vessels before Santiago, claiming the vessels

as prizes, sent in a prize crew, and attempted to

take them from the harbor, when the army authori-

ties interfered. In the end, however, the ships, be-

cause they were the booty of the land forces, were

held to be government property, and the enemy mer-

chant vessels were restored to their owners.'^ A sim-

ilar case arose on the taking of Manila. The Gov-

ernment declared that shipping, when taken in conse-

quence of joint operations of land and naval forces,

was not subject to condemnation as naval prize, and

that private shipping belonging to the enemy might

be taken for the use of the Government, but that the

American policy was not to take it unless needed for

public purposes.'^

Enemy property taken on the sea, both public and

private, is regulated by an entirely different body of

rules. Great progress has been made of recent years

toward the immunity of private property on the seas.

In 1859 France restored the vessels captured from

Austria; in i860, in the war with China, England and

France agreed to exempt merchant vessels and their

cargoes not contraband. France restored in 1865 the

" Le Fur, La guerre hispano-americaine, p. 117.

" Law Register, Vol. 37, 1898, pp. 682-83.
"^ Message and Documents of the United States, 1898-1899,

Vol. IV, p. 124.
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Mexican captures ; Austria, Italy and Prussia declared

in 1866 for the immunity of private property at sea

for the Seven Weeks' war, and Prussia announced the

same principle in 1870 in the war with France. The

United States has a treaty with Italy exempting pri-

vate property from capture in case of war between

them.°° All Europe save England is committed to the

immunity of private property. ''" The Spanish-Amer-

ican war offered the United States an excellent oppor-

tunity to put into practice a doctrine which it had so

long attempted to advance. But practice fell short of

pretensions.

The most noteworthy advance in the treatment of

property in the recent war was the liberal concession

by both belligerents of a period of days within which

enemy ships could leave enemy ports at the beginning

of hostilities. The thirty days granted by the United

States was exceedingly liberal. On account of the

early capture of the Spanish fleet and the small amount

of American commerce with Southwest Europe, Spain

had little opportunity to make captures at sea. The

United States made on the contrary a disproportionate

number of prizes in consideration of the shortness of

the war. Altogether the American commanders reported

one hundred and ninety-three enemy vessels captured.

Of these thirty-two are known to have been condemned

as lawful prize ; ninety-seven were released ; and thirty-

six were for one reason or another destroyed. The

fate of twenty-eight was unknown at the time the

report was made. A great proportion of those re-

leased (eighty-six) were small lighters taken in Porto

°° Treaties in Force, 1904, p. 453, Article 12.
'° Stark, Abolition of Privateering, pp. 19, 265.
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Rico just before the end of the war. Fourteen of

those recorded as destroyed were armed ships of war

destroyed in open battle. The record does not include

the armed ships destroyed and captured in Manila on

May I and August 13, nor the private ships that were

taken but immediately released on the ground that the

joint operations of the army and fleet did not make
the captures lawful prizes, and that the Government

desired to place no hindrance on the return of com-

mercial activity.

The fleet of the United States captured two Spanish

merchant vessels on April 22, the day the blockade

was proclaimed and three days before war was for-

mally declared by Congress, three on April 23, four

on April 24, four on April 25 and one on April 26.'^

The Spanish authorities most naturally protested

against captures before the formal declaration of war,'^

but the American prize courts held differently and con-

demned ten of them as lawful prizes. The commander
in chief of the Atlantic squadron had immediately re-

leased two of them. The Catcdina and the Miguel

Jover were exempted by the prize courts under the

President's proclamation, allowing ships that had set

out from port before the beginning of war thirty days

of grace, and later, after an appeal to the Supreme

Court, the Buena Ventura was released for the same

"Message and Documents of the United States, 1898-1899,

Vol. IV, pp. 316 ff.

April 22. Buena Ventura, Pedro.

April 23. Miguel Jover, SoHa, Perdita.

April 24. Catalina, Tres Hermanos, Matilde, Caudita.

April 25. Panama, Sol, Paquette, A. Bolivar.

April 26. Argonauia.
" Spanish Diplomatic Correspondence and Documents, p. 164.
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reason. The decision of the court in the Buena Ven-

tura illustrated the interpretation by the judiciary of

the executive proclamation, with especial reference to

the thirty days of grace for Spanish merchantmen in

American ports/*

The Buena Ventura was a Spanish merchant vessel

captured near Sand Key on the Florida coast on April

22. She had been chartered by a Liverpool firm on

March 23, 1898, to carry a cargo of lumber from Ship

Island, Mississippi, to Rotterdam. She left Ship

Island on April 19 for Rotterdam by way of North-

field, Virginia, where she was to take in bunker coal.

This was in accordance with a permit obtained under

the laws of the United States. The crew made no

resistance when captured. The Buena Ventura car-

ried neither military nor naval officers, nor arms nor

munitions of war. There was no suspicion as to the

legality of the papers or of the destination. The

question for adjudication was simply whether she was

entitled to exemption from capture under the rule re-

garding " Spanish merchant vessels in any ports or

places within the United States." The proclamation,

dated April 26, specifically referred to vessels in Amer-

ican ports. Another article of the proclamation made

provision for vessels which had sailed from a foreign

port prior to April 21. But the Buena Ventura when

captured was on the high seas bound from one Amer-

ican port to another, having departed two days before

the date of the proclamation. The United States Dis-

trict Court for the Southern District of Florida, sitting

as a prize court in the first instance, condemned the

" Proclamations and Decrees during the War with Spain,

pp. 77-78.
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vessel on May 27, 1898, as enemy property " upon the

high seas and not in any port or place of the United

States upon the outbreak of the war," and therefore

as a lawful prize of war. The cargo proved to be

the property of neutrals and not contraband, and that

was restored to the proper owners. The vessel was
duly sold. The case was appealed to the Supreme
Court, where the decision was handed down on De-

cember II, 1898. The court stated that there were

three possible constructions for the fourth clause of

the President's proclamation. It might be held to in-

clude ( I ) " only those which were in such ports on

the day when the proclamation was issued, April 26,"

or (2) " those that were in such ports on the 21st of

April, the day that war commenced, as Congress de-

clared," or (3)
" not alone those vessels that were in

port on that day, but also those that had sailed there-

from on any day up to and including the 21st of

May . . . and were when captured continuing their

voyage, without regard to the particular date of their

departure from port, whether immediately before or

subsequently to the commencement of the war or the

issuing of the proclamation." The court adopted the

last, the most liberal construction in favor of the enemy

and of belligerent commerce. In doing so it followed

the doctrine of the English courts.''* The adherents

of the movement for the exemption of enemy com-

merce from capture in war found their cause advanced

a step nearer the goal. The court refused, however,

to allow the owners damages or costs as demanded.
" In this case," replied the court, " but for the proc-

"The Phccnix, Spink's Prize Cases, I, S, and the Argo,

ibid., p. 52.
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lamation of April 26, the ship would have been liable

to seizure and condemnation as enemy's property. At

the time of the seizure, however, April 22, that proc-

lamation had not been issued, and hence there was

probable cause for her seizure, although the vessel

was herself entirely without fault. The subsequent

issuing of the proclamation covering the case of a

vessel situated as was this one took away the right to

condemn which otherwise would have existed."^^ The
Panama, the Pedro and the Guido all compelled inter-

pretations by the court of the proclamation of the

President.

The Panama was a Spanish royal mail ship, bound

at the time of the capture from New York to Havana
with a general cargo, passengers and mail. On April

25, when within a short distance of Havana, she was

captured and sent to Key West. She had no military

officers, and her papers were correct. But the Panama
had a contract with the Spanish Government giving

the latter a right to take possession of her in case of

war, and requiring her to carry a certain armament
" for her own defense." There were on board when

captured an armament of five cannon, twenty Reming-

ton and ten Mauser rifles, and ammunition for all.

The vessel, however, had not been taken over by the

Spanish Government under the contract at the time

of capture. The defense claimed immunity as a mail

steamer and under rule 4 of the President's proclama-

tion. The District Court condemned the Pammn-a and

such parts of her cargo as were enemy property, re-

leasing the neutral-owned portions. The decision

" i7S U. S. 384. Cf. digest of decision in Political Science

Quarterly, Vol. XV, p. 406.
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upon appeal to the Supreme Court was dated February

26, 1900J' Justice Grey in the opinion of the courts

held that three features separated the case from that

of the Bitena Ventura: (i) the mails, (2) the arms

carried, and (3) the contract with the Spanish Gov-

ernment. On the first he said :
" No general rule of

international law exempts enemy mail ships from cap-

ture as prize of war,'' and the opinion is undoubtedly

the law today. The only exceptions to the principle

arise where the belligerents are parties to postal con-

ventions which provide immunity in case of war. The
court denied any immunity from search and seizure to

enemy mail vessels under the sixth article of the

President's proclamation. That was held to refer spe-

cifically and to apply to neutral vessels only. Article

6 was in the following form :
" The right of search is

to be exercised with strict regard for the rights of

neutrals, and the voyages of mail steamers are not to

be interfered with except on the clearest grounds of

suspicion of a violation of law in respect of contra-

band or blockade."

On the application of Article 4 of the President's

proclamation the court's opinion was that " a Spanish

vessel owned by a subject of the enemy ; having an

armament fit for hostile use ; intended, in the event of

war, to be used as a war vessel ; destined to a port of

the enemy; and liable, on arriving there, to be taken

possession of by the enemy, and employed as an aux-

iliary cruiser of the enemy's navy, in the war with this

country," could not reasonably be construed as in-

cluded in the description of " Spanish merchant ves-

sels which are to be exempt from capture." Justice

'» 176 U. S. S3S.
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Peckham, who delivered the opinion on the Buena

Ventura, dissented from the opinion here.

The Pedro and the Guido involved the interpretation

of the law in the case of enemy vessels leaving enemy

ports before the war and bound for other enemy ports.

The Pedro was chartered, while in Antwerp loading

a cargo of general merchandise for Cuban ports, to

proceed after unloading at Havana and Cienfuegos to

the United States for a cargo of lumber. The vessel

arrived at Havana on April 17, where she remained

five days, discharging part of her cargo and taking on

some twenty tons of general merchandise for Santiago.

She departed from Havana for Santiago on April 22,

and was captured the same day, taken to Key West,

and condemned by the District Court as lawful prize.

The facts in the case of the Guido; captured near

Havana on April 27, involved no significantly differ-

ent question. She left a port of Spain for Cuba and

intended to proceed to the United States for a return

cargo, but was without specific engagement to do so.

In the appeal to the Supreme Court^'^ the defense ad-

vanced that the voyage from Antwerp to her American

destination by way of the several Cuban ports was one

continuous voyage, but Chief Justice Fuller held that

since the Pedro left Havana, an enemy's port, on the

day after war began, with no cargo for an American

port and bound for an enemy's port, she must be pre-

sumed to have a knowledge of the perilous condition

of affairs at the time of her departure; that the fact

that she was under contract to proceed ultimately to

an American port did not affect the character of her

"Decision, December 11, 1899. Four justices dissenting in

Pedro, three in Guido. 175 U. S. 354, 382.
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conduct; that she was an enemy vessel trading from

one enemy port to another; and that vmder such cir-

cumstances the doctrine of continuous voyage did not

apply. It is noteworthy that four justices—White,

Brewer, Shiras and Peckham—dissented on the ground

that the principal voyage of the Pedro was from Ant-

werp to the United States, and that the calling at

Cuban ports was merely incidental ; that it was neither

conceived nor known on April 22, when she departed

from Havana, that a state of war existed; that the

President's proclamation had not intended to distin-

guish vessels having cargoes for American ports from

those that had none ; and they argued for a more lib-

eral construction in accord with the enlightened moral

purpose of the proclamation of President McKinley.

The other element of the defense—that the Pedro

had been formerly a British ship, and that British

subjects were the legal owners of part of the stock and

equitable owners of the rest, and that she was insured

against risks of war by British underwriters—com-

pelled the court to define enemy property. The an-

swer was that " the Pedro was owned by a corporation

incorporated under the laws of Spain ; had a Spanish

registry ; was sailing under a Spanish flag and a Span-

ish license ; and was officered and manned by Span-

iards. Nothing is better settled than that she must,

under such circumstances, be deemed to be a Spanish

ship and to be dealt with accordingly."

Two other cases upon enemy ownership came up

for adjudication during the war. The Benito Esten-

ger was captured off the south coast of Cuba on June

27, 1898, and taken into Key West, where she was

condemned on December 7, 1898. From the represen-
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tations of the claimants it appeared that previous to

June 9, 1898, the vessel was the property of Spanish

subjects residing in Cuba, and that on the latter day a

bill of sale was made to a British subject and she was

registered at Kingston, Jamaica, as a British vessel.

Much confusion existed in the testimony regarding

the facts of the transfer and the personnel of the crew,

but apparently Spanish subjects continued to officer

the vessel. The Benito Estenger was captured on

leaving the Cuban port of Manzanillo to return to

Kingston. The principal issue was upon the owner-

ship and the legality of the alleged transfer. The

opinion of the Supreme Court on the appeal, given

March 5, 1900, laid down the ruling that merchant

vessels in time of war are " legitimate objects of trade

as fully as any other kind of merchandise, but the

opportunities of fraud being great, the circumstances

attending a sale are severely scrutinized, and the trans-

fer is not held to be good if it is subjected to any con-

dition or even tacit understanding by which the vender

keeps an interest in the vessel or its profits, a control

over it, a power of revocation, or a right to its restora-

tion at the conclusion of the war." In the case of

the Benito Estenger the court said the burden of proof

of a bona fide transfer was upon the claimant, and

held that such evidence was lacking. Three justices,

Shiras, White and Peckham, dissented.'* As the

Cuban claimant advanced in defense a sympathy with

the American cause, the court turned to the status of

the Cubans with the conclusion " that in war the citi-

zens or subjects of the belligerents are enemies to each

other, without regard to individual sentiments or dis-

" 176 U. S. 568.
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positions and that political status determines the ques-

tion of enemy ownership." The executive had refused

to recognize their government and to do more than

unofficially cooperate with them in the military opera-

tions of the war; the judiciary in its turn refused to

recognize them as other than Spanish subjects.

In the case of the Spanish bark Carlos F. Roses, the

ownership of the cargo came into dispute. The bark

was captured on May 17 oflf the Cuban coast en route

from Montevideo to Havana with a cargo of jerked

beef and garlic. No appeal was made on the question

of the condemnation of the vessel itself, but British

merchaflte endeavored to establish that the cargo was

their property on the ground that at the time of ship-

ping they made advances upon it to the amount of

about thirty thousand dollars, and that in consideration

of this the bills of lading were endorsed in blank and

delivered to them, with the intent that they should

take title to the bills and the cargo, and on the arrival

of the vessel at her destination hold the cargo as secur-

ity, with the right to dispose of it and reimburse them-

selves with the proceeds. The British claimants con-

tended that in this way they became the lawful own-

ers of the cargo.

The Supreme Court refused to recognize that the

cargo ever passed in good faith to the British mer-

chants, but decided that it remained the property of

a Spanish subject and was liable to confiscation like

all enemy property. In deciding against the neutral

claimants the court reversed the decision of the Dis-

trict Court. Two justices, Shiras and Brewer, joined

in a vigorous dissenting opinion, well supported by

American and European precedents, for a more liberal



174 RELATIONS OF THE BELLIGERENTS

interpretation. In brief they said that bills of lading

endorsed to neutrals acting in good faith, who have

advanced money to purchase goods shipped long be-

fore the declaration of war, create a right to property

in the goods.'" The cases of the Benito Estenger and

the Carlos F. Roses indicate that in American prize

law a transfer during the time of war from an enemy

to a neutral will be severely scrutinized, and that the

burden of proof of an innocent and bona fide action

will rest with the claimant.

A more important opinion from the standpoint of

influence on international practice was that of the

Supreme Court in the case of the Spanish fishing

smacks, Paqueta Hahana and Lola, captured off the

Cuban coast on April 25 and April 26. Both left

Havana many days before the outbreak of the war,

and when captured were returning with cargoes of

fish. Both were condemned at Key West in the Dis-

trict Court and sold under prize law. The cases were

appealed to the Supreme Court and an opinion was

given by Justice Grey on January 8, 1900.*" The de-

cision upheld the principle that coast fishing vessels,

with their implements and supplies, cargoes and crew,

unarmed and honestly pursuing their peaceful calling

of catching and bringing in fresh fish, are exempt from

capture as prize of war. This was no new principle.

Indeed, the practice of exempting such vessels is very

ancient, and seems to have prevailed in the mediaeval

wars between England and France.^^ Both countries

have adhered to their ancient practice in recent wars.

" 177 U. S. 655.
" 175 U. S. 677.
"' Hall, International Law, p. 467.
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The United States refrained from capturing fishing

vessels in the Mexican war. Though recent practice

has inclined toward the immunity of fishing vessels,

it cannot be stated as a settled doctrine of international

law, and this fact makes it a satisfaction to find the

highest court of the United States falling in line with

the most liberal practice. Three justices of the Su-

preme Court, in dissenting, upheld the doctrine that

the seizure of such vessels was proper in the ordinary

exercise of executive discretion in the conduct of war,

and that their exemption was a matter of grace and

not of right.

In review, the decisions growing out of the war

show the acceptance of the following principles as a

part of its prize law

:

1. Proclamations allowing vessels belonging to one

belligerent to sail either from or for the ports of the

other belligerents will be liberally construed.

2. If issued after the commencement of hostilities

they will be considered to refer to the beginning of

the war. Vessels in port before the proclamation, and

those that had sailed in ignorance of the war, will be

exempted from capture.

3. They will not extend to vessels adapted for use

in warfare that are under contract with the belligerent

government, although in point of fact never so used.

4. " Mail steamers as such are not exempt from

seizure as prize of war."'^

5. " Fishing boats engaged solely in domestic fish-

ing are exempt from seizure as prize of war," as are

^^Oppenheim, International Law, VoL II, p. 195. England
and France have treaty stipulations which concede immunity
to mail steamers. Treaty of 1833.
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also barges propelled by sweeps and by poling and

non-sea-going floating derricks or wrecking boats

without means of propulsion, which are the property

of private citizens.*^

6. " When a cargo consigned to an enemy is cap-

tured on an enemy's vessel, title in a neutral claimant

will not be sufficiently established by proof that he

has made advances for the purchase of the cargo, and

has paid drafts drawn on him for the amount of the

advances, which drafts are accompanied by bills of

lading endorsed in blank."

7. A vessel owned by a Spanish corporation, having

a Spanish registry and sailing under a Spanish flag

and a Spanish license, and being officered and manned

by Spaniards, must be regarded as a Spanish ship, no

matter if some individual stockholders are neutrals or

if the vessel was insured against the risks of war by

neutral underwriters.

8. No damages accrue to the claimants of a released

vessel where probable cause for capture existed at time

of seizure, even though the right to condemnation has

been taken away by a subsequent proclamation.

9. Where a nation intervenes in an insurrection and

allies itself with the insurgents, merchantmen belong-

ing to the latter will be considered as enemy property.

Citizenship and not individual sentiments will be re-

garded as the test of enemy or non-enemy character.

ID. The transfer of vessels flagrante hello cannot

be sustained if subjected to any condition by which

the vender retains an interest in the vessel or its prof-

its, a control over it or a right to its restoration. And
the burden of proof in respect to the validity of the

transfer is on the claimant.

"^ U. S. V. Dewey, 188 U. S. 254.
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II. Incidentally the decisions establish that the

American courts regard the taking of prizes before a

declaration of war by Congress as perfectly legal.**

The most important one showing an advance over

general practice is the rule regarding fishing boats and
small barges. It is noteworthy that in the execution

of the proclamation the judiciary showed a greater

liberality than the letter required, probably greater than

the executive intended.

A great number of writers express regret that the

United States did not go farther in the late war and

deny to men-of-war the right to capture merchant

vessels engaged in the peaceful pursuit of international

trading as long as they carry strictly lawful goods and

not contraband. They point to the state of almost

complete inviolability of enemy private property on

land, and to the steps that have been taken in the aboli-

tion of privateering, and to the well-known sympathy,

expressed in 1856 and repeated since, for the immu-

nity of private property at sea. As a matter of fact

a movement was started in Congress to secure an ap-

plication of the principle in the war with Spain. Mr.

Gillett, of Massachusetts, proposed a resolution to that

effect in Congress. It was referred to the Committee

on Foreign Affairs, but failed owing to a belief that

" Cf. articles on " The Law of Prize as affected by Decis-

ions upon Captures made during the Late War between Spain

and the United States," Columbia Law Review, Vol. I, p. 141.

Also " Recent Development and Tendency of the Law of

Prizes," Yale Law Review, Vol. XII, p. 306, March, 1906;
" Maritime Law in the Spanish-American War," Political

Science Quarterly, Vol. XV, p. 399; Review of Reviews, Vol.

XIX, p. 563.

12
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Spain would not reciprocate and to an unwillingness

to enforce a self-denying ordinance.*'*

Le Fur, the French publicist, takes exception to the

conduct of the United States navy at the bombardment

of Manzanillo on July 18. Three Spanish merchant

vessels and four gunboats were destroyed during the

engagements. The destruction of the gunboats and

of one of the merchant vessels, the Purisma Concep-

cion, which had been employed as a transport of arms

and munitions of war, was admissible, but he regarded

the destruction of the others as unjustified. " These

vessels," he says, " may be seized but not destroyed,

when their destruction had no other result than to

inflict a damage upon an enemy subject; such an act

will be no more legal than the destruction or burning of

a house belonging to an enemy subject, a deed clearly

contrary to international usage."*" The criticism

would stand if the facts as to character were true.

The United States authorities claimed, however, that

three of the vessels destroyed were transports, one of

them a harbor guard and storeship and the others gun-

boats.*''

As a result of the legal controversies growing out

of the captures during the war, Congress, by an act

of March 3, 1899, abolished naval prizes and bounties

for destroying enemy vessels.**

"^ Congressional Record, April 25, 1898.

"Le Fur, La guerre hispano-americaine, p. 116.

" Message and Documents, 1898-1899, Vol. IV, p. 261.

Wilson, The Downfall of Spain, p. 395.
"30 Stat. U. S. 1904.



CHAPTER VII

Relations between Belligerents and Neutrals

It is customary for neutrals, on learning that a war

has begun which is likely to affect their interests, to

announce to their own subjects the altered condition

and to inform them and the belligerents concerning

the particular rules of neutral conduct they wish ob-

served. The announcement takes the form of a

declaration of neutrality. A declaration of neutrality

is an express statement of an intention to remain neu-

tral, and is usually accompanied by a more or less de-

tailed statement of the attitude the neutral proposes

to assume on the several subjects which concern neu-

trals in time of war. In the Spanish-American war

the majority of the powers issued declarations of neu-

trality, the only noteworthy exceptions being Germany

and Austria-Hungary. Germany had made it a prac-

tice to abstain from the formality for at least a quarter

of a century. While the imperial authorities deny

the necessity of a formal declaration of neutrality,

they uniformly publish in the leading imperial papers

official notes of an intention to observe strict neutral-

ity in all relations with the belligerents.^ These notes

have the effect of warning German subjects in a gen-

eral way of their peculiar duties and obligations dur-

ing the war. The importance of declarations of neu-

trality arises from the indefiniteness in international

' Le Fur, La guerre hispano-americaine, p. 126.
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law of certain of the duties and rights of neutrality.

It cannot be said that a declaration affects the status

of th€ neutral, or increases or diminishes its rights

and duties. In its main aspect the declaration an-

nounces to the world the particular state's municipal

law of neutrality and interpretation of the law of na-

tions upon those subjects where usage differs, is doubt-

ful, or where a margin of liberty of action is admitted.

Like a formal declaration of war, it has lost with

increased facilities for communication much of its

former significance and importance. Nevertheless, as

long as there are great differences in the law of neu-

trality it has valid reasons for existence. It at least

emphasizes for the benefit of subjects the effect of

the war on their conduct, and makes clear the condi-

tions under which they may expect protection in any

conflict with a belligerent. It is true that the declara-

tions of many states go no farther than a general pro-

hibition upon non-neutral conduct without an attempt

at special statement.

The declaration of neutrality does not in itself bring

into life the law of neutrality. That, instead, dates

from the first act of hostility committed by one of the

belligerents. In the Spanish-American war the neu-

tral status of the non-belligerents began April 22,

while the declarations of neutrality bore dates all the

way from April 23 to June 20.^

In general it may be said of the declarations of

neutrality of 1898 that they differed little from those

published on the occasion of other recent wars. The

"Archives diplomatiques. Vol. 66, pp. 249-53, 360; Vol. 67,

pp. 209-11, 323 ff.
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French declaration included the French protectorates

in the same category with France herself and her colo-

nies, whereas the declarations published during the

Greco-Turkish and the Chino-Japanese wars did not.

The English declaration, in the main a recital of the

Foreign Enlistment Act, differed like the French from

its predecessors in making more emphatic the imperial

character, and specifically stating that the same obliga-

tions of neutrality were imposed upon all colonies and

dependencies. In another particular it was more strin-

gent, in applying the restrictions of neutrality to bel-

ligerent vessels in British ports at the date of the

proclamation as well as to those which should enter

them later. The proclamation, moreover, for the first

time incorporated the rules appended to the treaty of

Washington, though as is well known the Foreign

Enlistment Act was in substantial agreement with

them.'

One of the fundamental obligations imposed upon

neutrals is that of giving no aid to either of the bel-

ligerents. Any form of government assistance or

favoritism is inconsistent with neutrality. It is also a

general rule that a state ought not to conclude treaties

in time of peace which will prevent its strict neutrality

in time of war; if it has done so it must accept the

consequences and expect to be treated as a belligerent.

No case of the kind existed in 1898, though a treaty

between Haiti and the United States has been criti-

cised as inconsistent with neutrality, but it is dififlcult

to see wherein the treaty infringes the obligations of

the most impartial neutrality. Article 30 of the treaty

'The London Times, April 27 and 28, 1898.
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of 1864 is as follows :
" It shall not be lawful for any

foreign privateers who have commissions from any

Prince or State in enmity with either nation to fit their

ships in the ports, either to sell their prizes or in any

manner to exchange them ; neither shall they be allowed

to purchase provisions, except such as shall be neces-

sary to their going to the next port of that Prince or

State from which they have received their commis-

sions."* The treaty is positive and clear, and it can-

not be construed to obligate the parties to grant one

another privileges which are prohibited to the enemies."

The conduct of Haiti during the war belies such a

construction. Her declaration of neutrality is in every

respect regular, and states specifically that the special

conventions with the United States in the treaty of

1864 will be put into practice equitably toward both

belligerents.

It is a universally accepted obligation upon neutral

states not to sell or furnish to belligerents any ships of

war during the actual continuance of hostilities. Neu-

trals may sell ships to buying states up to the moment
when hostilities begin, but no longer, nor is it per-

missible for ships purchased by a belligerent to de-

part from neutral ports after war has begun. Before

the outbreak of the Spanish-American war both the

United States and Spain, having reason to believe

that peace could not long be maintained, went into the

market for ships of war, but neither met with much
success. The United States purchased on March 16

two vessels from the Brazilian Government, the Ama-
* Treaties and Conventions of the United States, p. 559.
° Le Fur, La guerre hispano-americaine, p. 131, holds a

contrary view.
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sonas and the Almirante Abreu.^ Both were being

built in EngHsh shipyards. As neither was ready for

service when war broke out, the English Government

forbade the former, a torpedo boat nearly completed,

to leave port, and stopped work on the other, a cruiser.

As the transaction itself took place several weeks be-

fore war began, there was nothing irregular about it.

On the contrary England's conduct was strictly regular.

The right of neutrals to sell ships after relations have

become strained is challenged by some writers, but

the consensus of opinion does not condemn the trans-

action as long as war has not actually begun. In

short, it may be said that it is a permissible com-

mercial transaction until the first act of hostilities ; after

that moment it constitutes a violation of neutrality.

In a similar manner the sale of war supplies is held

to be a violation of neutrality if it takes place after

war begins, but perfectly legal before that time.

The purchase of several torpedoes from Brazil in

April, 1898, raised a vigorous protest in some Euro-

pean journals, but like the preceding case such sales

are not inconsistent with neutrality until war has ac-

tually begun. The United States itself has not in the

past been very scrupulous in observing its neutral obli-

gation to abstain from aid through the direct sale of

war supplies. It is recalled that in 1870 the Govern-

ment sold at public sale in New York a quantity of

surplus guns and other arms. A large part was bought

by French agents, paid for through the French consul,

and transported directly by French ships.^ Probably

' Moore, Digest, Vol. VII, p. 861.

' See Senate Report 183, 42 Cong., 2 Sess., and House
Report 46, 42 Cong., 2 Sess. Hall, International Law, p. 622;

Moore, Digest, Vol. VII, p. 973-
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such an act would not take place today with the in-

creased international sentiment against acts in contra-

vention of neutrality. Whereas neutral obligations for-

bid the sale of ships and munitions of war by a neutral

government, and the rule is pretty well understood if

not accepted in practice, confusion exists upon the

legality of traffic in merchant ships or armed ships

intended to be employed as ships of war on the part

of individual citizens of neutral states after the begin-

ning of war. Bluntschli made the distinction that a

ship of war can be sold by the subject of a neutral

state to a belligerent state as a purely commercial or

industrial enterprise without violating the neutrality

of the neutral.* Of course in such a theory the ship

or munitions would be classed as contraband of war

and would be subject to confiscation if captured.

In court decisions and in executive declarations the

Government of the United States has upheld the

legality of the traffic by its citizens,* though to fit a

vessel out as a ship of war armed and ready to serve

one of the belligerents would violate the laws of neu-

trality in force. The illegal element is apparently the

use of American harbors for fitting out vessels for the

transport of contraband and not the act of sale itself.^"

The American doctrine would seem to leave much to

be desired.

'Droit international, p. 766; Hall, International Law, p. 85.

° See U. S. V. Trumbull in 48 Fed. Rep. 99, where in 1891

it was held that to deliver arms and ammunition to Chilean

insurgent vessels in American waters was not in contraven-

tion of the neutrality laws of the United States; Hall, Inter-

national Law, pp. 83-84.

"Heffter, Le droit international de I'Europe, p. 408; Hall,

International Law, p. 84.
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Several states in their declarations of neutrality

specifically forbade their subjects to trade in ships

and munitions of war on any scale, large or small.

Great Britain, Japan, Denmark, the Netherlands and

Liberia included such acts among those forbidden

their subjects.^'- Haiti forbade supplying privateers

with arms or other munitions of war. The penalties

varied from the mere forfeiture of protection to fine

and imprisonment ; in the declaration of England, to

the confiscation of the ship with its cargo. Great

Britain applied the restrictions upon belligerents to

the sale of packet boats by the great steamship lines.

At the outbreak of the war the United States had

purchased in England the steamship Ireland, the large-

est and fastest of the English-Irish lines. The ship

was fitted out and was on the eve of departure for the

United States when the English Government inter-

vened. Italy is said to have taken the same views of

neutral obligations without any specific statement of

the kind in the declaration of neutrality.^^ In con-

clusion, the war showed a distinct advance of neutrals

toward the prohibition of trade in ships and munitions

of war, an advance beyond the letter of the Rules of

Washington.

Closely associated with the question of the private

trade of neutral subjects is the larger one of the use

of neutral ports by the belligerents. The entrance and

sojourn of belligerent ships in neutral ports are favors

granted by neutral states which they can always re-

fuse entirely or conditionally.^^ In 1898 the greater

" Proclamations and Decrees, pp. 31, 33, 47, 50, 54.
" Le Fur, La guerre hispano-americaine, p. 155.

"Revue de droit international public. Vol. V, p. 858.
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number of neutral states opened their ports to the war-

ships of the belHgerents, subject to the quaHfication

that they should not remain more than twenty-four

hours except in case of distress caused by bad weather,

lack of provisions, or accident. The declarations of

neutrality generally prohibited the simultaneous depar-

ture of ships of both belligerents, exacting an interval

of twenty-four hours between their departures.^*

Italy made an exception to the twenty-four hour limit

for belligerent ships, provided the object of the mis-

sion was exclusively scientific.^^ The colonial circular

of the Netherlands for the Dutch East Indies changed

the time limit to forty-eight hours, and restricted the

number of ships of each belligerent in its ports at the

same time to two.^"

Brazil qualified its permission for the use of its

ports with the explanation that the privilege would

be granted only to ships en route and putting into a

port through stress of circumstances, and therefore

repeated visits without a sufficiently justified motive

would authorize suspicion that the ship was not really

en route, but was frequenting the seas near Brazil in

order to make prizes of hostile ships. In such cases

asylum or succor given to a ship would be character-

ized as assistance or favor given against the other

belligerent, being thus a breach of neutrality.^' The

rule was a good one and expressed very clearly what

should be the practice. The Chinese declaration of

neutrality denied entirely the use of harbors to the

" Proclamations and Decrees, pp. 48, 56, 58, 63.

"/fcjd., p. 43-

'"Ibid., p. S8.
" Ibid., p. 14.
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belligerents, but this was unusually severe.^* In later

circulars of instructions from the imperial government

at Pekin to the local governors, ports were opened

under the twenty-four hour rule.^'* Great Britain,

Holland and Russia, while making the general limit

of the sojourn at twenty-four hours, excepted cases of

urgent need for repairs.^" France and Brazil made

no specific limit to the length of the stay, unless ac-

companied with prizes, when the twenty-four hour

rule was applied.^^ Haiti placed no limitations on bel-

ligerents except the common rule of twenty-four hours

between the departure of ships of the different bel-

ligerents.^^

Declarations of neutrality generally distinguished

privateers from public ships of war, with heavier re-

strictions upon the former. Brazil, which did not

limit the sojourn of belligerent ships of war if un-

accompanied by prizes, fixed it for privateers at twenty-

four hours except in cases where forced to put in

because of manifest distress.^^ The prevailing senti-

ment hostile to privateering was more closely reflected

in the rules of Denmark, the Netherlands, Japan and

Portugal, which denied privateers entrance at all

except in cases of distress.^*

" However, the Scandinavian states closed certain of their

ports entirely, except in case of distress, in the Russo-Japanese
war, 1904. Hershey, International Law and Diplomacy of

the Russo-Japanese War, p. 199.

" Proclamations and Decrees, pp. 19, 20.

"Ibid., pp. 31, S3, 63.

^ Ibid., pp. 12, 29.

""Ibid., p. 38.

"^Ibid., p. 14.

^Ibid., pp. 23, 28, 48, SS. 58, 61.
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Most naturally a belligerent ship of war in a neutral

port forfeits its privileged position when it commits a

hostile act, or one forbidden by international or mu-

nicipal law. Brazil, after forbidding hostile acts, the

employment of force to recover prisoners or prizes

and the sale of all prize property, went so far as to

specifically authorize her military to resort to force

to execute the prohibition.^^ Most declarations were

content with a general prohibition against hostile acts

in territorial waters, leaving the form of redress un-

stated.

Other clauses of the declarations of neutrality dealt

with repairs in neutral ports. They generally per-

mitted belligerent war-ships to enter neutral ports for

repairs, subject to the restriction that no increase in

armament or effectiveness be made. The declarations

of neutrality prescribed no time limit for making the

necessary repairs, but several, like those of Great

Britain, Denmark, the Netherlands and China, re-

quired them to depart within twenty-four hours after

completing the repairs. France, Paraguay and Eng-

land had occasion during the war to apply the rules

announced in their declarations. France admitted

belligerent ships of war without fixing a limit to the

duration of the sojourn. Consequently, when the

American auxiliary cruiser Harvard went into Fort de

France, Martinique, in order to make some repairs,

and Spain protested against the length of the delay

allowed, France could reply that her neutrality was

perfectly regular, and that her neutral obligations were

fulfilled so long as the Ha)-vard made no addition to

her military power under the pretext of repairs.''"

^ Proclamations and Decrees, p. 15.

^ Le Fur, La guerre hispano-americaine, p. 158.
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The situation was reversed when the Spanish tor-

pedo boat Temieraria, reported to have been sent down
the coast of South America to intercept the Oregon,

took refuge in a port of Paraguay to effect repairs.

Paraguay did not define in advance its policy, but

when the American consul protested, the Temerario

was ordered to disarm if it wished to remain in the

neutral port. The commander of the vessel refused,

representing its unseaworthy condition as the reason

for his delay. The Government of Paraguay ap-

pointed a commission to examine into the real condi-

tion of the vessel, with the result that a month was

granted for making repairs. The Temerario re-

mained tied up in the Paraguayan port in a state of

disability during the remainder of the war.^'' In the

case of a Spanish gunboat undergoing repairs in an

Irish port at the outbreak of the war. Great Britain

ruled that the boat might depart when the repairs were

effected, without fixing a limit to the length of the

delay.^^

Another aspect of the length of the sojourn in neu-

tral waters arose in the proposed passage of the Suez

Canal by the Spanish reserve fleet. The Convention

of Constantinople, 1888, which dealt with the use of

the canal in war, stipulated that belligerent ships of

war should pass through as rapidly as possible and

could not stop at Port Said or in the roadstead of Suez

more than twenty-four hours.^' But the question

arose whether the convention admitted of delays for

"Le Fur, pp. 158, 159, and note i. See New York Tribune,

June 18; Moore, Digest, Vol. VII, p. 996.

^Le Fur, La guerre hispano-americaine, p. 159, note 2.

^ Bonfils-Fauchille, Manuel de droit international public, no.

S12, gives the principal clauses of the convention.
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necessary repairs beyond the time limit. Lord Cur-

zon, at the time Under-Secretary of State for the For-

eign Office, took occasion in the English House of

Commons to state that the Convention of Constanti-

nople had never gone into force and would not as long

as England remained in Egypt, and therefore that the

question of the permissible delay belonged to the Egyp-

tian Government. The Spanish ship in need of repairs

was permitted to remain until they were completed.'"

The so-called Rules of Washington declared in

effect that a neutral government must not allow the

ships of belligerents to increase their crew or arma-

ment while in its ports. A marked tendency was

shown in the declaration of neutrality of 1898 toward

more severe restrictions upon belligerents' ships of war

in provisioning and coaling in neutral ports. Great

Britain, France, Italy, the Netherlands, Denmark and

China limited the provisions which a belligerent ship

might take on in their ports to the actual needs of the

crew. Japan introduced a more explicit rule limiting

the supplies to those necessary to " enable it to get

back to the nearest port of its own country."'^

The third rule of the treaty of Washington had lim-

ited the coal which neutrals might furnish to bellig-

erent ships of war :
" So much coal only as may be suffi-

cient to carry such vessel to the nearest port of her own,

or to some nearer destination, and no coal shall again

be supplied to any such ship of war in the same or in

any other port, roadstead, or waters subject to the ter-

ritorial jurisdiction of Her Majesty, without special per-

™The London Times, July 7, 1898; the New York Tribune,

July II, 1898.
'' Proclamations and Decrees, pp. 20, 36, 42, 48, 55.
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mission, until after the expiration of three months from

the time when such coal may have been last supplied

to her within British waters." Great Britain, China

and Japan asserted the principle in the third Rule of

Washington without modification. Brazil substituted

for the definite features more general clauses : a quan-

tity sufficient " for the continuance of their voyage,"

and not again until the lapse of " a reasonable inter-

val," and " a ship which shall once have entered one

of our ports shall not be received in that or another

shortly after having left the first, in order to take vic-

tuals, naval stores, or make repairs, except in a duly

proved case of compelling circumstances, unless after

a reasonable interval which would make it seem prob-

able that the ship had left the coast of Brazil and had

returned after having finished the voyage she was

undertaking."^^ But because these clauses were gen-

eral and susceptible of various interpretations they

were less satisfactory. Japan and Haiti permitted

supplying vessels with water, provisions and coal in

quantities necessary to reach the nearest home port;'^

Denmark, as much as was necessary to " enable the

vessel to arrive at the nearest port of its own country

or to some other destination near by." The Nether-

lands introduced the alternatives, " the nearest port of

the country to which it belongs, or that of one of its

allies in the war." No exception need be taken to the

emendations of Denmark and the Netherlands, but

Colombia made the curious innovation that a bellig-

erent ship of war could have only enough coal to

"Ibid., p. 14.

^Ibid., pp. 39, 48.
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" take [it] to the nearest foreign port."^* The rule

adopted by Colombia would lead to endless confusion

if applied generally.^^ Many neutrals omitted direct

allusion to coaling, retaining thus the right to jSursue

whatever policy was desired as occasion arose. This

was particularly the case with France, Russia and

Portugal. Italy, without limiting the quantity of coal,

fixed a twenty-four hour delay after arrival before

coaling.

It is manifest that the new doctrine of coaling places

a very important limitation on maritime warfare, and

makes it almost impossible for a nation without coal-

ing stations at frequent intervals around the globe to

conduct widespread military operations on the seas.

It is, therefore, not surprising to note that some states

otherwise entering into full particulars in their declara-

tions were silent on these subjects. The tendency of

the declarations of 1898 to limit the quantity of coal

became the rule adopted in the projected code of mari-

time law of the Institute of International Law in the

session at the Hague, 1898.^° The rule covered only

the practice in supplying ships of war, and the declara-

tions of neutrality left neutral subjects free in supply-

ing merchant ships with provisions. The rule on coal-

ing did not apply to the transport of coal. The con-

^ Ibid., pp. IS, 20, 23, 36, 42, 48, 55. Le Fur, La guerre

hispano-americaine, Appendix V.
^ Le Fur, La guerre hispano-americaine, p. 165.

^'Annuaire, Vol. XVII, p. 273; Revue de droit international

public, 1898, Vol. V, p. 853. Oppenheim, International Law,
Vol. II, p. 354, makes the rule read :

" A neutral must prevent

belligerent men-of-war admitted to his ports or maritime belt

from taking more provisions and coal than are necessary to

bring them safely to the nearest port of their home state."
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sideration of such subjects belongs properly to the dis-

cussion of contraband.

Some minor difficulties arose during the war in the

interpretation of neutral obligations regarding coaling.

On May 14 the Netherlands refused to allow the Span-

ish fleet to lay in a supply of coal at the colonial port

of Curagao beyond a small amount estimated to be

sufficient to take them to Porto Rico. A report in the

latter part of May that the Spanish reserve squadron

intended to sail to the United States by way of the

Azores led the United States to instruct its minister

at Lisbon to make a protest on the ground that these

islands were entirely outside the routes to the Spanish

West Indies and were about to be converted into a

base of hostile operations. The fleet in fact sailed

eastward to the Suez. Here in the early part of July

Spain found the limit on coaling applied greatly to

her disadvantage. Admiral Camara on his way to the

Philippines reached Port Said, where his coal supply

became exhausted. In the mean time the United

States consul purchased nearly all the available sup-

ply of coal at Port Said for shipment to the Philip-

pines.'^ On the other hand the English Government

refused to allow Admiral Camara to take any coal on

the ground that he had enough on board to take him

back to Cadiz, and it also denied him the use of Egyp-

tian ports to transfer coal from his own transports

except under a written agreement to return to Spain.''

Admiral Camara was in the end forced to depend on

the supply in his accompanying colliers. This was a

strict application of the rule announced in the English

"'London Times, July i, 1898.
"^ See New York Tribune, July 12, 1898.

13
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declaration of neutrality, but it does not appear to be

more severe than was required by the spirit of the

new doctrine of neutral obligations. Mexico was

equally strict in limiting the amount of coal for ships

of the United States at Acapulco.^"

It is a perfectly legal and regular act for neutrals

to continue trading with belligerents as they have been

accustomed to in time of peace, subject to the restric-

tions which municipal law prescribes in the case of

supplying belligerent ships in neutral ports. Nor does

it matter how great are the bulk of the transactions ; the

obligations of the neutrals have not been contravened.

But it is quite a different matter when the neutral sub-

jects themselves engage in the transport of goods for

belligerent use. This subject involves the limitations

imposed by contraband and blockade. As long as bel-

ligerent ports remain unblockaded neutrals may trans-

port to the belligerents lawfully and safely whatever

the neutrality laws of the particular neutral and con-

traband decrees of the other belligerent do not pro-

scribe. This rule was the issue in several instances

during the Spanish-American war. Mexico seized

several Spanish merchant ships in her ports loaded

with cargoes of provisions, under the pretext that the

articles were destined to supply the Spanish army in

Cuba. Since the owners had not violated the Mex-

ican law of neutrality the seizure was an excess of

vigilance on the part of the Mexican Government, and

the vessels were soon afterwards set at liberty.

The mere act of transporting goods, contraband or

not contraband, from neutral ports to belligerent ports

"Foreign Relations, 1898, p. 983; Moore, Digest, Vol. VII,

pp. 945-46.

1
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involves no guilt upon the neutral individual engaged

as long as he does not violate a statutory act of his

own state, and consequently his conduct does not re-

flect back on the neutral state any guilt for violation

of its obligations of neutrality. The owner, of course,

runs the risk of forfeiture of goods. The taint is on

the goods and not on the person. The Brazilian decla-

ration of neutrality absolutely prohibited " the expor-

tation of material of war from the ports of Brazil to

those of either of the belligerent powers under the

Brazilian flag or that of any other nation."^" But

general practice does not support so stringent a meas-

ure, however excellent it may be in theory. Other

powers went no further than to warn subjects of the

loss of national protection, incurred as a penalty for

engaging in contraband trade. The carrier suffers

no further penalty except the loss of time, freight and

money. While this is the general rule, many treaties

permit the carrying vessel to purchase the right to

continue the voyage without the delay of going into

port by abandoning the contraband to the belligerent.

The United States has such treaties with a great many
nations, notably with nearly all the South American

and Central American states.*^ The transporting by

belligerent subjects instead of by neutrals does not

alter the position of the neutral from whose port the

goods were obtained. When in the course of the war

the English colony of Jamaica became the source of

supplies for the Spanish in Cuba, the United States

had no just grievance against Great Britain, and the

*° Proclamations and Decrees, p. 13.

"Hall, International Law, pp. 692-93.
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incident never met with more than a mild protest from

the American consul at Kingston. In view of the

policy of the United States in the past toward the

freedom of neutral commerce with belligerents, and

during the Cuban filibustering in particular, it could

not consistently make any serious objections in the

matter.

The rights of neutrals to trade with the belligerents

are greatly limited by the risks of trade with blockaded

ports where all trade is forbidden, and with all bel-

ligerent ports in those articles made contraband by

belligerent decree. Each belligerent declares its own
list of contraband articles during a particular war.

It is possible for a belligerent to nullify the rule that

free ships make free goods by lengthening the list of

contraband.

In the war of 1898 Spain published in her royal

decree of April 24 a contraband list.*^ It included

" cannons, rapid-firing guns, mortars, muskets and all

classes of firearms; the balls, bombs, grenades, hand

grenades, cartridges, fuses, powder, sulphur, saltpeter,

dynamite, and all classes of explosives; articles of

equipment, such as uniforms, leathers, saddles, and

harness for artillery and cavalry; machinery for ships

and their accessories, screw shafts and screws, boilers

and other articles and effects which serve for construc-

tion, repair and armament of war vessels; and in

general all instruments, utensils, supplies and objects

which serve in war, and such as in the future can be

classed under such a denomination." The list pro-

claimed by the Government of the United States com-

" Spanish Diplomatic Correspondence and Documents, p. 157.
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prehended two classes of contraband, absolutely and

conditionally contraband, and was as follows :
" Abso-

lutely contraband.—Ordnance, machine guns and their

appliances and the parts thereof ; armor plate and what-

ever pertains to the offensive and defensive armament

of naval vessels; arms and instruments of iron, steel,

brass, or copper, or of any other material, such arms

and instruments being especially adapted for use in

war by land or sea ; torpedoes and their appurtenances

;

cases for mines of whatever material; engineering and

transport materials, such as gun carriages, caissons,

cartridge boxes, campaigning forges, canteens, pon-

toons, ordnance stores; portable range finders; signal

flags destined for naval use; ammunition and explo-

sives of all kinds; machinery for the manufacture of

arms and munitions of war; saltpeter; military ac-

coutrements and equipments of all sorts ; horses.

" Conditionally contraband.—Coal when destined for

a naval station, a port of call or a ship or ships of the

enemy; material for the construction of railways or

telegraphs, and money, when such materials or money

are destined for the enemy's forces; provisions, when
destined for an enemy's ship or ships or for a place

that is besieged."*^

In the main the two lists agree on the direct muni-

tions of war, and merely serve to specify what are

the prevailing instruments of direct warfare. The

Spanish decree is general enough in the concluding

clauses to comprehend by the interpretation of prize

courts a great variety of objects not specifically listed.

The United States adds to the Spanish subjects " horses

" Proclamations and Decrees, p. 88.



198 BELLIGERENTS AND NEUTRALS

when destined for an enemy's port or fleet." The

most significant departure of the United States is in

the list of conditionally contraband. This includes sub-

jects like coal, railways, telegraphs, money and pro-

visions, none of which are mentioned by the Spanish

decree. These are contraband only when destined

for the enemy's fleet or naval station or a besieged

place. Coal is a comparatively new instrument of

warfare, and yet it is unquestionably indispensable to

the conduct of war. In the two great wars in which

France has participated since the era of steam war-

ships began coal was not made contraband. Russia

took a similar view in the West African Conference

of 1884, though she inconsistently made it, together

with all other forms of fuel, as naphtha and alcohol,

absolute contraband of war in the recent conflict with

Japan.** Against the French view, and that of the

smaller states of Europe, Germany in 1870 regarded

coal as absolute contraband. England held it as such

only when bound for a belligerent destination. The

great writers on contraband are divided, and usually

agree with the national policy of the state of which

they are subjects. Several French writers like Haute-

feuille, Bonfils-Fauchille and Le Fur condemn the

distinction between conditional and absolute contra-

band."

English and American writers like Hall, Lawrence,

Wheaton and Woolsey accept the conditionally contra-

"Hershey, International Law and Diplomacy of the Russo-
Japanese War, p. 164.

"Droits des neutres, Vol. VIII, sec. II, p. 3; Manuel de
droit international public, nos. 1535 ff. ; La guerre hispano-
americaine, pp. 262-63.
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band character of coal as the more satisfactory, and

thus support the practice of their own governments.*"

The United States had made the same distinctions in

the Civil War. Its policy is greatly more favorable to

neutrals than the German and Russian practice, but

less so than the French and Spanish position. If coal

should be treated as conditional contraband, materials

for railways, telegraphs, balloons, wireless apparatus

and cables would logically have the same character.

They are all new instruments for use in conducting

military operations. But the inclusion of provisions

and money as conditional contraband has fewer defen-

ders. It matters little what is the practice regarding

money, for under modern conditions it is seldom neces-

sary to transport money directly to a fleet or besieged

place. The inclusion of provisions as conditional con-

traband was in continuance of a century's practice.

One other aspect of the decrees on contraband was

the penalty prescribed for carrying that class of goods.

Here both Spain and the United States expressed a

rule which is extremely severe for neutrals. Spain

took the position that the entire cargo and ship should

be confiscated if two thirds or more of the cargo

were contraband. When the illegal part of the cargo

was less than two thirds, only the contraband part

"Hall, International Law, p. 686; Lawrence, Principles of
International Law, p. 613; Woolsey, International Law, p.

324; Wheaton, International Law, par. 369. For history of
theories of contraband consult Manceaux, De la contrebande
de guerre, Paris, 1899; Vetzel, De la contrebande par anal-
ogic, Paris, 1901 ; Brochet, De la contrebande de guerre,

1901. Rivier, Vol. II, p. 419, makes provisions and coal con-
traband if destined for enemy forces. But silver coined or
uncoined ought not, in his opinion, to be included.
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should be confiscated.*^ The Spanish rule diiifers from

the French in substituting two thirds for three fourths.

The rule of the United States was still more severe

on neutral commerce than that of Spain. When the

cargo of contraband and the ship belonged to the same

proprietor, or when there was an attempt to resort

to fraud in representing the destination or the name of

the owner, both the cargo and ship were declared liable

to seizure, and this without regard to the proportionate

amount of the contraband. However, in the case of

the English merchant ship, the Restormel, captured

in attempting to enter the port of Santiago on May

25, the cargo of coal was condemned, while the vessel

was released to its neutral owners.

During the Spanish-American war resort was had

to the two forms of blockade known to American and

English practice, (i) public and (2) de facto or mili-

tary blockade. The first hostile action of the United

States was to proclaim portions of Cuba in a state of

blockade. This President McKinley did in a procla-

mation on April 22, 1898, including the north coast

of Cuba from Cardenas to Bahia Honda, and the port

of Cienfuegos on the south coast. Neutral vessels in

any of the blockaded ports were allowed thirty days

within which to depart. The principle of a direct

notice in each case was included in the instructions to

the blockading force. " Any neutral vessel approach-

ing any of said ports, or attempting to leave the same,

without notice or knowledge of the establishment of

such blockade, will be duly warned by the commander

of the blockading forces, who will endorse on her

register the fact, and the date of such warning."*'

" Spanish Correspondence and Documents, p. 161.

" Proclamations and Decrees, pp. 75-76.
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The commander of the Atlantic fleet in Cuban

waters, Admiral Sampson, instituted several blockades

outside the limits of the President's proclamation with-

out direct authority from his government and without

a public notification to neutrals. In this manner the

coast from Nuevitas to Port Nipe was blockaded on

July 13. The fall of Santiago, on July 13, ended the

value of this particular blockade, and Commander
Howell seems to have employed his ships in blockading

Sagua la Grande and its environs.*' The last was

abandoned upon the order from Washington, August

10, 1898. The instructions from the Navy Depart-

ment seemingly condemned the creation of a blockade

without a public proclamation.^"

Santiago, Manila, Guantanamo and Manzanillo

were subjected to military blockade during the war,

that is, to blockades instituted by order of the com-

mander as a part of a military attack on a fortified

place. Spain made no attempt to blockade any Amer-
ican port. Both belligerents accepted the rule of the

Declaration of Paris, 1856, relative to blockades,

namely, that a blockade to be binding must be effec-

tive, that is to say, maintained with a sufficient force

to actually prevent access to the enemy's coast. This

action was the more important as neither of the bel-

" Message and Documents, 1898-99, Vol. IV, pp. 297-98.

™The telegram ordering the abandonment of the blockade

of Sagua la Grande was in the following terms

:

" Replying to the last three lines of your telegram of the

8th instant, it is considered best for a few days not to extend

the blockade beyond what has already been proclaimed. Be-
yond these limits be very careful not to seize vessels, unless

Spanish or carrying contraband of war, as neutrals have right

to trade with ports not proclaimed blockaded." Message and

Documents, 1898-99, Vol. IV, p. 298.
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ligerents had ever formally become signatory to the

Declaration of Paris. However, the practice of both

Spain and the United States in the past had accorded

with the spirit and letter of the rule of the great pow-

ers of Europe.

On June 27, 1898, the President of the United

States extended the blockade to all ports on the south

coast of Cuba from Cape Frances to Cape Cruz, and

to the port of San Juan, Porto Rico. As before, the

neutral vessels in any port were given thirty days

within which to depart.^^ The thirty-day period for

neutrals already in ports at the time of the institution

of a blockade was more liberal than the customary

allowance, which is only fifteen days. Besides, under

the usual application of the rule the neutral is obliged

to depart in ballast unless the cargo had been bought

and loaded before the blockade began. The rule of

the United States permitted the purchase and loading

of the cargO' after the announcement within the thirty

days.°^

The general order of the Navy Department of the

United States, issued June 20, for the instruction of

blockading vessels and cruisers is important for the

light it throws upon the views of the executive on an
" effective blockade," " necessary notification to the

neutrals," and the " proper treatment for blockade

runners." " A blockade to be efficient and binding

must be maintained by a force sufficient to render in-

gress or egress from the port dangerous." The Dec-

laration of Paris uses the words, "blockades to be

binding must be effective, that is to say, maintained

°' Proclamations and Decrees, p. 79.

"''Moore, American Review of Reviews, Vol. XIX, p. 566.
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by a force sufficient really to prevent access to the

coast of the enemy." The American rule, which is

the English and which is the interpretation by the

courts of both, is, it would seem, somewhat less rigor-

ous on belligerents than the continental theory upon
" due notification " and " effective blockade." Writ-

ers like Heffter, Ortolan and Hautefeuille would re-

quire the actual closure of the harbor by vessels an-

chored near together, at least enough so that any ves-

sel attempting to enter will be subject to a cross fire

from two blockades.'^

From this view one vessel blockading a port, as at

San Juan, would be inadequate. The French writers,

Le Fur and Paul Fauchille especially, condemn the

American blockade with one cruiser. Spain, in line

with the continental theory, protested against the

American blockades as ineffective."* The blockade

until the middle of June was very loose, and came

within the definition of a lawful blockade only by a

liberal interpretation. The whole subject of blockade

is in a confused state. Neutrals almost invariably

protest against any blockade, and a strong sentiment

demands their abolition. The necessities of the siege

of Santiago de Cuba and the transportation of troops

to Cuba greatly weakened the effectiveness of the

"Hall, International Law, p. 728; Heffter, Droit interna-

tional, p. 373; Ortolan, Vol. II, p. 328; Hautefeuille, Vol. IX,

ch. II, sec. i; Yale Law Journal, Vol. XII, April, 1903, p. 339;
Bertin, Le blocus continental, Paris, igoi.

" Spanish Correspondence and Documents, p. 164. See

Fauchille, Du blocus maritime, Paris, 1882, and E. G. Boissiere,

Du blocus maritime, Rennes, 1898, for history and theory.

The former is especially valuable for its exhaustive study of

the practice of nations and the treaty conventions in force in

the same.
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blockade of Cienfuegos and of Havana for a consider-

able portion of the months of May and June. Spain

declared that the blockade was entirely illegal because

ineffective. The United States constantly maintained

the contrary. The question is one which rests ulti-

mately with the courts of the belligerents to determine

in the case of each capture. A neutral vessel that has

been captured in running a blockade has by the very

fact of its own failure a poor defense, and naturally

can seldom convince the judiciary of its captors that

an ineffective blockade existed. It may be said here

that a commercial blockade to be binding does not

have to stop every ship that attempts to enter a port.

Spain's protest that certain ships had successfully run

the blockade was not likely in the present state of the

law of blockade to have a sympathetic hearing. A
commercial blockade is entirely too likely to become

a paper blockade. A belligerent ought to avoid all

suspicion of this character, and it may be admitted

that the United States did not do this in the cases

cited, though the prompt withdrawal by Admiral

Sampson of the expanded blockade on the north was

just and creditable. No question could be raised

against the effectiveness of the other blockades ; Ma-
nila, San Juan and Santiago especially were at an

early date entirely closed to all commerce.

Spain took exception to the practice of the United

States in another particular. The proclamation of

President McKinley, in defining the character of the

notification to neutrals of a blockade, said :
" It may

be actual, as by a vessel of the blockading force, or

constructive, as by a proclamation of the Government

maintaining the blockade, or by common notoriety.
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If a neutral vessel can be shown to have had notice

of a blockade in any way, she is good prize and should

be sent in for adjudication; but should formal notice

not have been given, the rule of constructive knowl-

edge arising from notoriety should be construed in a

manner liberal to the neutral."°° The Spanish view

was that both a diplomatic and a special notification are

necessary. That is, a vessel is not legal prize until it

tries to violate a blockade after a diplomatic notifica-

tion has been given to its government and the vessel

itself has had a direct notification. The United States

in effect made the special or direct notification neces-

sary only when the vessel had left port before the

authorities there had had notification. The two op-

posed positions illustrated here reflect again a hope-

lessly conflicting practice in Europe."®

The French liner Lafayette, loaded with a miscel-

laneous cargo, was captured on May 6 as she was enter-

ing Havana harbor, and was sent into Key West
under a prize crew and the escort of a man-of-war.

The Lafayette had made her last call at port on April

23. She left Saint Nazaire_on April 21, stopped at

Santander on April 22 and at La Corogne on April 23,

and then proceeded directly to the next regular port

in her route, Havana. The question of dispute was

that of the adequateness of her notification of the

blockade. The blockade, be it remembered, was pro-

" Proclamations and Decrees, p. 85.

™HalI, International Law, p. 720. French writers like Paul

Fauchille, Du blocus maritime, p. 214, and Rivier, Principes

du droit des gens, Vol. II, p. 296, insist upon a special notifi-

cation, in addition to the general diplomatic notification, to

be given to each ship which presents itself at the line of

blockade at least once in the course of the blockade.
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claimed on April 22. War was formally declared on

April 25, but was made to begin on April 21 by a retro-

active process. The Lafayette could not be held to

have knowledge of the blockade before her departure

from the last port, and was according to the American

practice entitled to a special notification. It was ad-

mitted that she had not received this at the time of the

capture. Moreover, the French General Transatlantic

Company, the owners of the Lafayette, foreseeing pos-

sible complications, had taken steps at Washington in

advance of her arrival at Havana to prevent her seiz-

ure. Ambassador Cambon had requested leave of

entrance for the Lafayette, and orders had been sent

to Admiral Sampson to grant the request. The cap-

ture was therefore an unfortunate incident resulting

from the eagerness of the fleet to enforce the new

orders and acquire prizes and from the mischance of

a belated order. The prompt release of the Lafayette

closed the incident.

The decisions of the American judiciary during the

war made clearer the principles which obtain in that

difficult branch of international law. In the seizure

of the Olinde Rodriguez the court considered the ques-

tion of an " effective blockade " and the meaning of

" intent to enter " on the part of the blockade runner.

The Olinde Rodriguez was a French transatlantic

steamship which eluded the blockading vessel at San

Juan on July 4 and entered port. The following day,

as she emerged from the harbor, she was stopped and

an official warning of the blockade entered on her log

book. She was seized on her return trip, when off

San Juan, July 17, on the charge of attempting to run

the blockade, and was sent into Charleston. The
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cargo was released, and the District Court on Decem-

ber 13, 1898, ordered the vessel to be restored to her

owners. The action rested on the gfround that the

blockade of San Juan was ineffective and therefore

illegal." The Government appealed to the Supreme

Court, where the subject was thrashed out again with

a different opinion upon the effectiveness of the block-

ade. The court said that the test was whether the

blockade was " practically effective," and that the

question was not controlled by the number of ships in

the blockading force. One modern armed cruiser is

enough if it is so placed as to make it dangerous to

attempt to enter. A distinction was made between a

commercial blockade and a military blockade, with

the conclusion that a blockade might be practically

effective as a case of the former kind and not of the

latter. A blockade is not necessarily effective in a

military sense against a possible enemy's force. But

on the other issue—the fact of " intent to enter "

—

the court required that proof of actual intent must be

clear and decisive. Only one justice dissented, on

the ground that the evidence justified condemnation.

The results of the case were to declare the blockade

of San Juan effective, but to affirm the lower court's

action on the restitution of the neutral vessel. In

view of the suspicious circumstances of the capture,

however, the courts refused to award damages.^'

The Newfoundland, a British steamship loaded with

provisions, was taken off the coast of Cuba late in

"91 Fed. Rep. 274.

^174 U. S. sio; Moore, Political Science Quarterly, Vol.

XV, p. 420 ; Revue de droit international public, Vol. VI, 1899,

pp. 441 ff; Le Fur, La guerre hispano-americaine, pp. 190 ff.
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July by the blockading fleet on the charge of trying

to violate the blockade of Sagua and Caibarien. She

was duly sent to Charleston, and there both vessel and

cargo were condemned as lawful prize. The case was

appealed to the Supreme Court and an opinion given

January 15, 1900. This time it was Justice McKenna,

who dissented in the Olinde Rodriguez case, who de-

livered the opinion of the court. There was no issue

over notification ; she had due notice in her own ports

before sailing, her sailing orders forbade a violation of

the blockade, and, finally, she received a special notice

at the hands of the blockading ships on July 18 and

again on the day of her capture. The main question

raised was that of the " intent " to enter a blockaded

port. At the moment of capture she was some thir-

teen miles from the coast, twenty miles to the north-

east of Havana, with her course directed toward

Sagua and Caibarien. What were her intentions?

As in the preceding case of the Lafayette, the court

of last resort held that adequate proof was lacking to

justify forfeiture, and restored the ship to the defend-

ants, but without allowing damages for the loss of

time and services from July 19, 1898, till January 15,

1900.''°

An interesting aspect of the case arose out of the

fact that the ports of Sagua and Caibarien were never

subjected to a regular public blockade, but came under

the de facto blockades established by the individual

enterprise of Commodore Howell, who was stationed

on the north coast of Cuba. The blockade of these

points, established about the middle of July, was

abandoned by an order from Washington of August

"" 176 U. S. 97-
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10, under circumstances which stamped the case with

disapproval.^"

The Manoubia, of the French General Transatlantic

Company, was seized some days later, July 25, charged

with the intent of entering Sagua la Grande. Her
captor admitted having some doubt of the validity of

the blockade of Sagua la Grande, but gave his gov-

ernment the benefit of the doubt.*^ As the Manoubia

carried no cargo to add suspicion to its movements

and was some distance from port when taken, the

evidence against her was slight, and she was released

a few days later without any decision from the prize

courts.

A third case involving the American system of de

facto blockades arose during the war. The Adula,

a British steamship, was captured while trying to enter

Guantanamo Bay, Cuba. She was proceeding from

Kingston, Jamaica, to Cuban ports to convey passen-

gers away from such ports. Such an act was a dis-

tinct service to the United States in removing a class

which was a burden to it. She was without a cargo

when captured, and it seems her master was instructed

to proceed directly to Guantanamo Bay, where he

would probably be stopped by American vessels, in

which case he was to state to the commander the object

of his voyage, when it was supposed he would be no

longer detained.

Guantanamo was not included in the President's

proclamation of April 22, but Admiral Sampson had

established a de facto blockade there on June 8. Was
a blockade proclaimed by an admiral in direct charge

°° Message and Documents, 1898-99, Vol. IV, p. 298.

"'Message and Documents, 1^8-99, Vol. IV, p. 280.

14
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a sufficient act? The prize court at Savannah con-

demned the Adula, and the decision was affirmed by

the Supreme Court on February 26, 1900. The more

significant points in the opinion were the declaration

that " a legal blockade may be established by a naval

officer acting upon his own discretion, or under direc-

tion of superiors, without Government notification."

That is, that an actual or de facto blockade as distin-

guished from a public or Presidential blockade is legal.

There was laid down what seems a very severe rule for

a blockade of the kind in question, where it is simply

an investment, without the publicity of a Presidential

blockade, and where it ceases with a change in con-

ditions, namely, that if a master has actual notice he

is not at liberty even to approach the blockaded port

for the purpose of making inquiries.'" Four mem-
bers of the Supreme Court concurred in a dissenting

opinion to the effect that the blockade was not

duly constituted, and that Admiral Sampson's order

was not competent authority. The dissenting judges

granted the validity of a de facto blockade under cer-

tain conditions of military necessity, denied that a

neutral could be captured except by a special notifica-

tion, and opposed the severe rule laid down against

the right of neutrals to inquire whether the blockade

was still in force.

In conclusion, the decisions on neutral prizes estab-

lished very plainly that the American courts will in-

sist upon clear and decisive proof of an intent to run

the blockade; that they will hold valid a blockade de

facto established by a naval commander without the

express authority of the President; and that a block-

"' i7(> U. S. 361.
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ade may be effective, even though carried on by one

armed cruiser alone.

The treatment of neutral cables constitutes another

aspect of neutral rights affected by war. Enemy-

owned cables and even neutral cables connecting en-

emy ports are outside the scope of a chapter devoted

to the relations of belligerents with neutrals. Nearly

all the great cables uniting Cuba, Porto Rico and

Manila with the outside world were the property of

British owners. These lines the United States de-

stroyed one after another, acting on the principle that

cables in mid-ocean were the property of the neutral

owner, but that the portion within the three-mile

limit of a belligerent coast was as destructible as a

neutral-owned line on belligerent soil. This rule

adopted by the United States formed an important

precedent in international law.'^

°^The Institute of International Law in session at Brussels,

1902, adopted the following rules:
" I. Submarine cables connecting two neutral territories are

inviolable.

"2. Cables connecting the territories of two belligerents or

two parts of the territory of one of the belligerents, can be

cut anywhere except in the territorial or the neutralized

waters of a neutral territory.

"3. The cables connecting neutral territory with the terri-

tory of one of the belligerents can in no case be cut in the

territorial sea or the neutralized waters of a neutral territory.

On the high seas such cable can only be cut if there is an

effective blockade and within the limits of the line of blockade

and subject always to the reestablishment of the cable with

the smallest possible delay. The cable can always be cut on
the territory and the territorial sea of an enemy territory up
to within three miles of low-water mark.

"4. It is to be understood that the liberty of the neutral

state to send despatches does not imply the right of using

them or permitting their usage to lend assistance to one of

the belligerents.
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The question of liability for damages to neutrals

whose property was destroyed was an important one.

The most valuable cable from the standpoint of neu-

tral commercial interests was the Hongkong-Manila

line, which remained out of service from May ii un-

til August 22."* The cable, the property of British

owners, was of great meteorological value for com-

mercial interests in the Orient. Spain proposed at

first that the line be neutralized and the station in

Manila placed outside the jurisdiction of the United

States and open to all parties without any form of

censorship. The same solution for all cables was

seriously considered by the American authorities at

the outbreak of the war. Unfortunately no such ac-

tion was taken or compact made.**^ The Eastern

Telegraph Company subsequently presented claims

for damages from the loss of service on the Hong-

kong-Manila line, but the United States denied any

pecuniary liability for neutral cables destroyed in bel-

ligerent territorial waters.

In her declaration of neutrality Brazil prohibited

all citizens or aliens " to announce by telegraph the

departure or near arrival of any ship, merchant or

war, of the belligerents, or to give them any orders,

"
5. These rules admit of no distinction between state cables

and those belonging to individuals, nor between cables which

are enemy property and cables which are neutral property."

See Annuaire de I'lnstitut, 1902, Vol. XIX, p. 301 ; Wheaton,
International Law (Atlay ed.), p. 722; Professor Holland in

Journal de droit international prive, 1898, p. 648; Rivier,

Principes, Vol. II, pp. 267-68.
" Foreign Relations, 1898, pp. 976-80.
" Spanish Correspondence and Documents, p. 189 ; Mes-

sage and Documents of the United States, 1898-99, Vol. IV,

p. 176.
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instructions or warnings, with the purpose of preju-

dicing the enemy.""^ However, Brazil's high concep-

tion of neutral obligations in this respect has not yet

had any wider acceptance. If the Brazilian practice

prevailed generally the complete immunity of neutral

cables would readily be conceded.

The use of a neutral cable connecting neutrals or

a belligerent with a neutral by one of the belligerents

for military purposes, as for the conveying of de-

spatches to its officers, does in effect constitute a seri-

ous breach of neutrality. Some authorities treat cable

despatches as contraband by analogy."' Several

causes for complaint by Spain against cable companies

arose during the war, and in almost every instance

proper satisfaction was made. In the case of the

British-owned line from Cuba to Jamaica the Span-

ish colonial authorities complained that its use by the

American admiralty for military purposes was a breach

of English neutrality, and they ordered the company

to refuse cipher despatches and to reestablish a cen-

sorship."*

The question of what measures a belligerent may
take to require satisfaction is one that remains unset-

tled. There is need of some agreement by an inter-

national convention supplementary to the Paris Con-

vention of 1884. It would seem that neutral-owned

cables, whether in neutral territory or in belligerent,

should be permanently neutralized. The operating

companies in turn should be under rigid bond to re-

fuse cipher despatches or military despatches of bel-

"' Proclamations and Decrees, p. 14.

" Manceaux, De la contrebande de guerre.

"The London Times, June 19, 1898.
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ligerents. An international convention putting them

in somewhat the same position as the international

mails would insure their immunity in war. Cables

have become indispensable in modern civilization for

commercial and humanitarian purposes, and they

should not be allowed to suffer as spoils of war.

Closely analogous to the restrictions upon the use

of neutral ports and the abuse of a neutral's hospi-

tality in opening its ports to belligerent ships is the

general prohibition against the abuse of neutral hospi-

tality in the use of its soil. The hospitality is abused

if belligerents use their position in a neutral territory

to give assistance to one of the belligerents. The

American newspapers complained loudly of the act of

Polo de Bernabe, the former Minister of Spain to the

United States, who withdrew to Canada on the con-

clusion of his official career in Washington, and more

particularly of the advantage he took of his position

near the frontier of the enemy. The American au-

thorities seem to have protested in London, and they

were even supplemented by friends in the Canadian

Parliament; but the subject was not pressed, and ap-

parently no official action was taken by the British

Government. The right of Polo de Bernabe to an

asylum on neutral soil was unquestioned, but a high

conception of neutral obligations would restrict the

espionage services he might there perform for his

own government. A serious complaint in 1898 from

the United States of the conduct of Polo de Bernabe

for his slight services to his government while in

Canada would have come with bad grace in the light

of the long and active operations of the Cuban Junta

in New York.
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Early in April the American Secretary of State

requested permission of the English Government to

send four revenue cutters, two of them armed, from

the Great Lakes through the St. Lawrence to the

Atlantic coast. The permission was given, but owing

to the state of navigation they were not able to com-

plete the journey before war opened on April 27.

Ambassador Pauncefote agreed to allow them to con-

tinue the journey provided the United States Govern-

ment would give assurance that the vessels would

proceed straight to a port of the United States with-

out engaging in any hostile operation, and would not

be supplied with more coal and stores than necessary

to take them to New York or some other port within

easy reach."'

The present law of neutrality allows great freedom

to the subjects of belligerents on neutral soil. It can-

not be said that the negotiation of loans from neutral

subjects is a breach of neutrality, even when the opera-

tors are the agents of a belligerent government. The

furor raised by American journals against the popular

subscriptions in France in aid of Spain need not be

given serious consideration. The law of neutrality

never attempts to suppress popular expressions of

sympathy and seldom concerns itself with petty cases

of assistance. Municipal law deals in detail with the

conduct of such persons on neutral soil, and practice

differs from state to state, although the general aim

is substantially the same. The declarations of neu-

trality in 1898 expressed in many cases the existing

municipal law. Brazil, the Netherlands, France, Great

"Foreign Relations, 1898, pp. 968-70; Moore, Digest, Vol.

VII, p. 938.
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Britain, Haiti, Italy, Japan, Liberia, Portugal, Vene-

zuela, Roumania, Norway and Sweden prohibited re-

cruiting and enrolling for belligerent armies,'" but

this does not imply that the law of the other neutrals

admitted the practice. On the contrary, the rule is

now well-nigh a universal one. Some applied the

principle to aliens residing within their own limits

equally with subjects.'^ The principles upon the use

of neutral soil had little application during the war.

The law of Spain did not admit of the enrollment

of aliens in its armies,'^ and the United States had no

occasion to resort to foreign assistance. A minor in-

stance of the kind arose at the beginning of the war.

Among the vessels purchased from private companies

an American torpedo boat, the Somers, at Falmouth,

was notified that she must leave within twenty-four

hours, but she found herself unable to do so owing

to an insufficient crew, and the English Foreign En-

listment Act denied to belligerent vessels in port, even

within the twenty-four hours of grace, the privilege of

enlisting or augmenting her crew. The Somers was

forced to remain in port until the war was over,'* and

even her release as late as December 8, 1898, long

after the war was practically concluded, was upon the

express pledge to the British Government that in the

event of a renewal of hostilities the Somers would

not be employed for military purposes.'*

'" Proclamations and Decrees, pp. 13, 27, 29, 31, 39, 40, 42,

47, 48, so, 60, 62, 69 ; Le Fur, App. XXXV.
''This was the case with the declarations of Great Britain,

Brazil, Japan, Portugal, and Haiti.

'^Le Fur, La guerre hispano-americaine, p. 90.

'^London Times, April 27, 1898.

"Foreign Relations, 1898, p. 1007.
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A phase of the rights and duties of neutrals that

arose in the Spanish war and for a time threatened

serious consequences concerned neutral war-ships in

belHgerent ports. German merchants with a valuable

commerce in the Philippines found it interrupted by

the blockade of Manila. The German Government,

alive to the interest of its own subjects, concentrated

almost the entire Asiatic fleet in the waters of Manila

in their defense. At the same time rumors became

current that Germany meditated intervention.'^

During this period of suspicion of German motives

occurred the affair of the Irene. Her commander.

Admiral Diedrich, induced by an overweening en-

thusiasm for the Spanish cause, intervened to prevent

Aguinaldo and his insurgent followers from cooperat-

ing with the American forces besieging Manila and

capturing Isla Grande. American war-ships went to

the relief and the German vessel withdrew without a

clash.'' On another occasion the Irene was accused

of violating the blockade of Manila, of transporting

official despatches and troops for the Spanish authori-

ties, and of resisting visit by the United States block-

ading fleet. Such incidents most naturally raise the

question of the rights and duties of the Irene and her

kind in Manila Bay during the war.

As a matter of international courtesy war-ships of

neutrals are admitted into belligerent jurisdiction ; they

can scarcely be said to have any rights there. The

protection of neutral subjects of the states which the

war-ships represent gives a semblance of right or at

'^ See New York Tribune, June il, 1898, a mere hint of

which quickly superexcited American journalistic passions.
" The London Times, July 16, 1898.
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least a reason for their presence. But if the right to

be there at all is doubtful, when once there the obliga-

tion to adhere to a strict neutrality is a preeminent

obligation.

In general the war was noteworthy for the small

degree of friction with neutrals. Such regrettable

incidents as the tactless toast of Admiral Diedrich for

the success of the Spanish arms and the heated after-

dinner invectives of Captain Coglan deserve no notice.

They should have been allowed to pass into oblivion

as soon as uttered, and but for a sensational press

would never have engaged the attention of the two

governments. A misunderstanding in American and

English newspapers as to the part of the German

Government in transporting General Augustin from

Manila to Hongkong several days after the surrender

of Manila reawakened the journalistic controversy.

The fact was that General Augustin had been dis-

placed by his government and ordered home, and with

Admiral Dewey's consent the commander of the

cruiser Kaiserin-Augusta had undertaken to transport

him to Hongkong.'^ These matters never strained

diplomatic relations to any noteworthy degree. Some

of the representations of the newspapers, had they

been founded on facts, were serious enough, but an

exchange of diplomatic explanations fully satisfied the

governments involved. Other neutrals were in bel-

ligerent ports regularly during the war without any

protests on account of non-neutral conduct.

" Le Fur, La guerre hispano-americaine, pp. 140-41, notes.

Full newspaper accounts of incident quoted.



CHAPTER VIII

Negotiations of Belligerents During War.
Restoration of Peace.

The moment when a worsted belligerent becomes

conscious of the failure of its cause and desires to

enter into negotiations for returning to a peace basis

is always a critical one and tries the most resourceful

diplomacy to the utmost. The destruction of the

Spanish fleet on July 3, the surrender of Santiago on

July 16, and the threat of a visit from a hostile fleet

to the islands and harbors of peninsular Spain offered

grim prospects for any government that would try

to prolong the conflict. Only a few military officials

in Spain advised that the war be carried on. The

practical question for the Government was how to

initiate direct negotiations when the ordinary channels

of diplomatic intercourse were closed, and the resort

to the mediation of one of the great powers was a

most logical one. The French Ambassador in Wash-

ington, in common with the Austro-Hungarian Min-

ister, had been charged from the first with the inter-

ests of Spanish subjects within the United States.

The French Ambassador had acted for Spain in several

unimportant communications regarding persons taken

on Spanish prizes captured during the war. After

the naval battle of Santiago he had been charged with

the interests of the prisoners taken there.^ The deli-

' Correspondence of the Embassy of France representing the

interests of Spain, Treaty of Peace and other Papers, pp.

28s ff. Foreign Relations, 1898, pp. 785 ff.
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cate question of procedure was thus in part solved for

Spairi in advance. Her wish for peace could be made

known through France acting as an intermediary with-

out the suspicion of French intermeddling or interven-

tion, either of which would be resented by the American

people, influenced by an injudicious journalism.

Preliminary negotiations were begun on July i8

with a telegram from the Minister of State at Madrid

addressed to the Spanish Ambassador at Paris. It

read in part :
" Thinking it feasible that the French

Government may help us (if they have the disposition)

to open up communication with the American Govern-

ment, I beg your excellency to ascertain if the Am-
bassador of France in Washington, who has charge

of Spanish affairs and possesses key No. 74, would

be able to present to the Secretary of State, Mr. Day,

a communication from the Spanish Government, di-

rected to the President of the Republic of the United

States, in which he is invited to put an end to the

painful situation of the island of Cuba." Thereupon

followed an explanation of the state of affairs in Cuba

and a statement that the proposed communication

would at the same time solicit an immediate armistice.^

Some slight delays in Paris caused a second message,

on July 20, urging haste. The situation in Manila

and Porto Rico was advanced as a reason for con-

cluding a suspension of hostilities at the earliest pos-

sible moment, and this was set forth, it was manifest

from the tenor of the communication, in order to save

something from the wreck of colonies. On July 21

' Spanish Diplomatic Correspondence and Documents, 1896-

1900, p. 200.
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the French Government authorized the Ambassador in

Washington to act as a medium of communication

between the belligerents. The introductory communi-

cation asking for peace was sent to Ambassador Cam-

bon on July 22, but several days elapsed before it

could be delivered in Washington—and critical days

they were for Spanish interests, for on July 21 Major-

General Miles sailed for Porto Rico, where he made

a landing on July 25, and in the two days following

took Ponce and began the march across the island to

San Juan. The first delay at Washington arose from

the fact that the Spanish archives, including the cipher

key, were stored in the offices of the Austro-Hun-

garian Minister, who was at the time away from the

city, and several days were consumed in getting a

cipher key from the consul-general in Montreal,

Canada. On July 26 the Spanish message was duly

transmitted to President McKinley.

In brief, the message which opened direct communi-

cation between the belligerents, though padded with

much about the motives of Spain in the war, was a

request for information upon the terms of peace which

the United States would offer.' President McKinley

withheld an immediate reply, awaiting a conference

with his cabinet. That Spain was anxious for peace

is hardly to be doubted now; that the United States

was uncertain of its proper policy is no less evident.

No suspicion of undue haste could attach to the studied

deliberateness of American action during the days

following July 26. Military reasons gave the United

'The correspondence is in Foreign Relations of the United
States, 1898, pp. 819 flf., and in Spanish Diplomatic Correspon-
dence and Documents, 1896-1900, p. 206.
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States increasing advantage with each hour of delay.

The situation in Manila was no less critical than that

in Porto Rico. The army of invasion began landing

on July 19, and on July 30 Washington learned from

Admiral Dewey that the surrender of the Spanish

forces was momentarily expected. But there were

other reasons adequate in themselves to warrant hesi-

tation. The prevailing ignorance regarding the Philip-

pine Islands and the temper of the Philippine people

embarrassed the Government to no little degree. It

was known that the insurgents, who had proclaimed

their independence, were becoming aggressive and

threatening toward the American army.* Besides,

there was a considerable element of the American

people which was suspicious of the expanding military

operations and strongly opposed to territorial expan-

sion. While domestic conditions and self-interest led

the United States to proceed slowly, Spain felt the

more impatient at the delay. From the standpoint

of international law the task of formulating the terms

of peace devolved upon the United States, and no

ground of complaint resulted from any reasonable

delay. Military operations were justifiable until the

two governments had agreed upon a common basis

of negotiations or upon the suspension of hostilities.

The reply of the United States to the overture of

Spain as finally submitted on July 30 enumerated

three conditions : ( i ) the relinquishment by Spain of

all claim of sovereignty over or title to Cuba, and the

immediate evacuation of the island; (2) the cession

of Porto Rico and an island in the Ladrones to be

'Message and Documents, 1898-1899, Vol. IV, p. 118.
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selected by the United States, both as indemnity in

lieu of any pecuniary indemnity; (3) the occupation

and holding of the city, bay and harbor of Manila

pending the conclusion of a treaty of peace which

should determine the control, disposition and govern-

ment of the Philippines."

In the first conference Ambassador Cambon had

participated no farther than to transmit the message

of Spain. In the subsequent conferences he had been

acquainted in advance with 'the position of Spain and

was authorized to participate in the defence of her in-

terests.* On July 30 he had been able to induce Presi-

dent McKinley to modify the third article of the de-

mand by the substitution of the word " disposition " for

the original " possession," which seemed to Ambassa-

dor Cambon to leave the negotiations slightly more

freedom in the final settlement of the Philippines.

Spain also preferred the annexation of Cuba to the

United States, and Ambassador Cambon urged that

action upon the United States, conditioning it only by

the suggestion of the moral necessity of a final appeal

to a plebiscite of the Cuban population.''

The terms proposed by the United States seemed

severe to Spain. Her representatives naturally wished

to limit the indemnification demanded by the conqueror

to a sacrifice of Cuba. Several days of August were

consumed in the eflforts to secure some modifications

in this respect, particularly to retain Porto Rico, but

without avail. President McKinley readily acceded to

° Foreign Relations, i8g8, p. 820; Spanish Diplomatic Cor-

respondence and Documents, 1896-1900, p. 213.
° Spanish Diplomatic Correspondence and Documents, 1896-

1900, pp. 208-9.
' Ibid.j pp. 209, 213.



224 NEGOTIATIONS OF BELLIGERENTS

the wishes of Spain that the peace negotiations be

transferred to neutral soil, and Paris was selected.

Further negotiations fixed the number of commission-

ers for each at five. On the question of concessions the

firmness of the United States convinced Ambassador

Cambon of the futility of delay, and he politely in-

formed Spain that in his opinion " all vacillation will

further aggravate the severity of the conditions."^

The second direct communication from Spain to the

United States, in the form of a reply to the terms of

peace proposed on July 30, was not received until

August 9, though sent from Madrid on August 7.

The transmission of messages was slow, owing to the

circuitous route employed in sending them first to the

Spanish Ambassador in Paris, and from him to the

French Minister of State, who in turn despatched them

to the French Ambassador in Washington. The lat-

ter was in turn obliged to await the opportunity for

a conference with the President. The reply of Spain

accepted the general terms of the demands of the

United States, but antagonized the President and Sec-

retary by the reservation upon the evacuation of Cuba

and Porto Rico to the effect that the approval of the

Cortes would be necessary. President McKinley had

demanded immediate evacuation in both cases. Dur-

ing the conference the expedient was suggested of

embodying the differences in a protocol to be signed

by the Ambassador of France in the name of Spain,

and the conference adjourned for its formulation,

while Ambassador Cambon communicated the grim

facts of the unalterable conditions of peace to the Gov-

ernment in Madrid. His communication transmitted

'Ibid., p. 217; Foreign Relations, 1898, p. 823.
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frankly and clearly the necessity of accepting as in-

evitable the rigorous terms already advanced, and the

hopelessness and danger of further delay. The fol-

lowing day, or August lo, the protocol, an outline

draft of the basis for negotiating a treaty of peace,

was submitted to Ambassador Cambon.

The protocol made no changes in the three articles

proposed on July 30," but added articles upon the

.evacuation of Cuba and Porto Rico, the peace com-

mission, and the suspension of hostilities. The first

and last of these had been the occasion of the differ-

ences of the preceding ten days. The additional

articles which went to make up the protocol were as

follows

:

" Article IV. Spain will immediately evacuate

Cuba, Porto Rico, and other islands under Spanish

sovereignty in the West Indies, and to this end each

Government will, within ten days after the signing

of this protocol, appoint commissioners, and the com-

missioners so appointed shall, within thirty days after

the signing of this protocol, meet at Havana for the

purpose of arranging and carrying out the details of

the aforesaid evacuation of Cuba and the adjacent

Spanish islands ; and each Government will within

thirty days after the signing of this protocol meet at

San Juan, in Porto Rico, for the purpose of arranging

and carrying out the details of the aforesaid evacua-

tion of Porto Rico and other islands under Spanish

sovereignty in the West Indies.

"Article V. The United States and Spain will

each appoint not more than five commissioners to treat

of peace, and the commissioners so appointed shal'

" Ante, p. 222.

IS
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meet at Paris not later than October i, 1898, and

proceed to the negotiation and conclusion of a treaty

of peace, which treaty shall be subject to ratification

according to the respective constitutional forms of the

two countries.

" Article VI. Upon the conclusion and signing of

this protocol hostilities between the two countries shall

be suspended, and notice to that effect shall be given

as soon as possible by each Government to the com-

manders of its military and naval forces."

In one feature the Spanish Government had won a

slight victory. The note of July 30 required an im-

mediate evacuation of the West Indian possessions of

Spain; the protocol, while retaining the principle, in-

troduced a futurity by the thirty-day period and the

control of details by the commissioners. The last

article made the protocol an armistice as well. With-

out delay Spain, through the circuitous Paris route,

transmitted authority to the French Ambassador to

accept and sign the protocol in all parts as proposed

by the United States. Accordingly on August 12 the

protocol was jointly signed, hostilities were nominally

suspended, and the peace mission of Ambassador Cam-
bon ended.

A moment's consideration may be given here to the

legal significance of a protocol. In concluding a war

three distinct instruments are recognized in interna-

tional practice—^the armistice, the protocol or prelim-

inaries and the definitive; treaty of peace. The proto-

col may act as an armistice, or as in 1898 the two

may be combined in one act. A war from the stand-

point of neutral rights and obligations—from the

standpoint of international law—is not ended in real-
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ity until a formal treaty of peace is concluded. In

usual practice, however, the belligerents restore corn-

merce as quickly as possible after hostilities cease. In

1898 the blockade of Cuban ports was raised on Au-
gust 13 and authority was soon given to the subjects

of the belligerents to engage in trade.^°

A protocol or preliminary settlement becomes fre-

quently, as it was in 1898, a means of ending the use-

less effusion of blood when an immediate definitive

treaty would be impossible, a means of suspending

hostilities while resort is had to deliberation. It is

not a treaty of peace. In American constitutional

practice it does not require a ratification by the Senate.

The Cortes of Spain, however, met in special session

on September 5, and after a brief and stormy discus-

sion gave its sanction to the continuation of negotia-

tions on the basis of the protocol.^^ The peace proto-

col was a most striking illustration of the power of

the President to enter into international agreements

without the consent of the Senate. It was more than

a preliminary treaty of peace. In the stipulations for

the immediate evacuation of Cuba and Porto Rico it

went further and in a sense anticipated the definitive

treaty of peace.^^ Otherwise the protocol, like the

armistice, has no more than a temporary character

and effect. Both are devices of the executive de-

partment for reaching a basis for negotiations with-

out awaiting the difficult and often delayed confer-

ences necessary for a final treaty and for a rati-

fication by the other branch of the Government.
"' Spanish Diplomatic Correspondence and Documents, p.

228; Message and Documents, 1898-1899, Vol. IV, p. 124.
" See Times, London, September 16, 1898.
'" Moore, Digest, Vol. Ill, p. 213.
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A protocol pledges the Governments to negotiate

along certain specified lines, nothing more. It is

superseded when the final treaty is signed. In

default of agreement the very fact of suspension of

negotiations reanimates the suspended hostilities. It

is scarcely necessary to add that the protocol placed

the Governments under obligation to refrain from all

acts calculated to change the military situation, such

as reenforcements in the field or increase of the naval

force in the neighborhood of disputed territories.

The execution of the protocol involved a great

amount of detail upon which it had been insufficiently

clear in some cases. There was the suspension of hos-

tilities, the abandonment of the blockade, the tempor-

ary resumption of commercial and postal communica-

tion between belligerent territories, the treatment of

subsequent captures, the occupation of Manila, the

evacuation of Cuba and Porto Rico, and the appoint-

ment and meeting of the Peace Commission.

The protocol seemingly provided for an immediate

suspension of hostilities. Unfortunately there was an

indefiniteness in its wording which brought up differ-

ences of interpretation. The words were :
" upon the

conclusion and signing of this protocol hostilities be-

tween the two countries shall be suspended, and notice

to that effect shall be given as soon as possible by each

Government to the commanders of its military and

naval forces." The question is as to the precise mo-

ment for the dating of the suspension of hostilities,

the moment for beginning the new condition of the

armistice. Should it be the moment the protocol was

signed, as Spain subsequently claimed, or should it

vary with the locality, depending on the receipt of the
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notification by the commanders in the field? That is,

should the evacuation take place gradually? The dif-

fering constructions involved diverse legal conse-

quences. The statement in this particular should

have been more precise.^^

The request for an armistice originated with the

first Spanish overtures, and its concession by the

United States was favorable to Spain. The latter

desired it immediately for the reason that delay daily

prejudiced her military position. From Ambassador

Cambon's reports of the several conferences it would

seem that the element of immediateness was empha-

sized in two particulars—in the suspension of hostili-

ties and in the evacuation of Cuba and Porto Rico

—

but that in the final settlement the immediate evacua-

tion was modified in detail without destroying the

principle.^* Both from the wording of the protocol

and from the spirit of the negotiations the suspension

of hostilities would seem to date from the signing of

the protocol. In fact, the American commanders in

the Philippines did not receive the notification until

August i6. In the mean time Manila had been bom-

barded (August 13) and articles of capitulation exe-

cuted (August 14).^° Before August i6 the Amer-
^^ In the case of the Franco-Prussian war the armistice

agreed upon on January 28, 1871, took effect immediately in

Paris and three days later in the departments.
" See Spanish Diplomatic Correspondence and Documents,

1896-1900, pp. 200-27.

'"An engagement between a vessel of the blockading force

and two Spanish gunboats took place on August 14 off Caiba-

rien, Cuba, before the respective commanders had notification

of the armistice, but as the incident was without serious con-

sequences, either in the destruction of private property, cap-

tures or the loss of life, it involved no legal action or contro-

verted consequences.
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ican troops had occupied Manila City and were enter-

ing into full possession as rapidly as possible.

\jt is a principle consecrated by practice and by the

concurrence of jurists that captures made after the

moment fixed for the termination of hostilities, though

made in ignorance of the true state of belligerent rela-

tions, must be restored. Opinion does not differ.

Territory which has been occupied must be given up;

ships which have been captured must be restored, and

damages from bombardment must be compensated

for."

Curiously enough, the different interpretations of

the protocol did not in this particular case affect the

security of the American position in Manila. If the

city was not held by right of the military convention

of capitulation, it was held legally by the third article

of the protocol.'^^ It did affect the title to the terri-

tory. In one case Manila was temporarily American

by the right of military conquest in public war ; in the

other it was temporarily American under the terms

of a preliminary peace protocol.

Both Governments defended their positions with

becoming vigor.^* If it was the original intent to

suspend hostilities immediately on the agreement upon

the protocol, as the spirit of the negotiations seemed

to indicate and as the letter of the protocol indicated,

the technical contention of Spain was the stronger.

""Hall, International Law, p. 586; Heffter-Geffcken, Droit
international, p. 331.
" " The United States will occupy and hold the city, bay and

harbor of Manila pending the conclusion of a treaty of peace
which shall determine the control," etc.

" Spanish Diplomatic Correspondence and Documents gives
fullest accounts, pp. 237-50.
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The Duke of Almodovar del Rio, Minister of State,

contended that the United States occupied Manila by

virtue of the protocol and not by the right of conquest

;

that any right conferred by the protocol did not in-

clude the right to alter the Spanish laws in force there

;

that the Spanish troops in Manila were not properly

prisoners of war, but at liberty to go to other Spanish

territories in the continuation of their military service,

and that the United States had no power to make
changes in the economic and fiscal system of the city,

or to divert its customs receipts to other purposes than

those for which they were engaged under Spanish

control. All these the Secretary of State of the

United States denied categorically. The reply as-

sumed that it was immaterial whether the occupation

was by virtue of the capitulation or of the protocol,

since in either case the powers of the military occu-

pant are the same. To the last statement there is no

dissent among writers. The obligations of the

United States in Manila City—obligations of the pro-

tection of property and the preservation of life—were

those of the military occupant. The rights could be

no less sweeping. Consequently local law and gov-

ernment yielded to military law and administration ex-

cept where the old was not specifically displaced. In

one particular the American contention was indefensi-

ble. Manila was American under the protocol and

not by conquest, though the distinction was one in

name only. The Spanish forces were virtually pris-

oners in either case, in the absence of a definition of

their status in the protocol. Besieged and shut off

from other territories, they could not claim liberty of

action, nor could their government avail itself of their
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services until a treaty of peace set them at liberty.^"

The blockade, being a part of the military opera-

tions of the United States, ceased with the proclama-

tion of the armistice. The abandonment of the block-

ade automatically opened the ports of Cuba to non-

contraband neutral commerce. It was not so with

belligerent subjects and their commerce, which were

not included in the protocol and remained for separate

adjustment, but on August 22 and 23 Spain and the

United States agreed to open their ports to belligerent

commerce subject to certain conditions. Cuba, the

Philippines, and American ports were opened freely

and unconditionally to all merchant trade. The im-

portation of food into Porto Rico was reserved to

American vessels alone. Spanish ports were opened

to American vessels under the condition that in case

hostilities were reopened the vessels in Spanish ports

would enjoy the immunities conceded to Spanish ves-

sels by Articles 4 and 5 of the proclamation of April

26. That is, the two reciprocally agreed to extend to

vessels in port on the outbreak of hostilities a period

of thirty days within which to purchase and load car-

goes and depart.^"

The Fourth Article of the protocol required the

appointment, within ten days, of commissioners to

formulate the details in the evacuation of Cuba and

of Porto Rico. They were to meet at Havana and

"The American Commission at Paris reached the conclu-

sion just stated regarding the title to Manila. Foreign Rela-
tions, 1898, p. 940. Treaty of Peace and Other Papers, p. 146,

gives a full statement of the American position. Le Fur, pp.

255-56, holds the opposite view.
^ Spanish Diplomatic Correspondence and Documents, 1896-

1900, pp. 230-31.
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at San Juan within thirty days.^^ Both joint commis-

sions began their sessions on September 12, and eight

days later Spanish troops began to depart from Porto

Rico. No difficulties arose in the details of evacua-

tion of Porto Rico, and the troops were made ready

and transported as rapidly as ships could be secured

by Spain. The last left on October 24. The main-

tenance of harmony proved more difficult in the exe-

cution of the protocol in Cuba. Differences arose

over the meaning of " evacuation," whether in the

sense of a " military evacuation " or both " military

and civil evacuation," over the property rights of

Spain in Cuba, and over the legal status of Cuba if

abandoned before the conclusion of a treaty of peace.

These technical quibbles, unquestionably inserted to

conserve some advantages in the discussions in Paris,

have little other significance. The legal status of

Cuba may be postponed for consideration in the next

^The United States appointed a military commission for

Cuba, Major-General Wade, Rear-Admiral Sampson, and
Major-General Butler; for Porto Rico, Major-General Brooke,

Rear-Admiral Schley, and Brigadier-General Gordon, all con-

nected with the military operations during the war. Spain

designated a similar number for each commission. For Cuba,

General Don Julian Gonzales Parrado, next to General Blanco
in command in Cuba, Don Luis Pastor y Landero, Rear-
Admiral, and the Marquis of Montoro, the leader of the

Cuban autonomists; for Porto Rico, General Don Ricardo

Ortega Diaz of the Spanish troops in the island. Captain Don
Eugenio Vallarino y Carasco, commander of the naval sta-

tion of Porto Rico, and His Excellency Don Jose Sanchez del

Aguila, auditor of division. On account of illness Rear-
Admiral Luis Pastor y Landero did not serve, and was super-

seded by Rear-Admiral Don Vicente de Manterola y Tas-
conera. Later on General Parrado was superseded for the

same reason by Lieutenant-General Don Adolfo Jimenez

Castillanos. Spanish Diplomatic Correspondence and Docu-
ments, pp. 229, 244, 258.
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chapter. Finally the United States Government inter-

fered with the unprofitable discussions in Havana,

fixed the date of evacuation at December i, and later,

upon application from Madrid, extended it to January

I, 1899, when the formal transfer of Cuba to the

American authorities took place. The last Spanish

soldiers left Cuba in February, 1899.^^

\ The protocol had called for the meeting of a Peace

Commission at Paris not later than October i, 1898.

Premier Sagasta named Don Montero Rios, President

of the Senate; Don Buenaventura de Abarzuza, for-

mer Minister of Colonies ; Don Jose de Garnica y Diaz,

Magistrate of the Supreme Tribunal of Justice and

Deputy in the Cortes; Don Wenceslao Ramirez de

Villa-Urrutia, Minister of Spain to Belgium, and Gen-

eral Don Rafael Cerero y Saenz. President Mc-
Kinley appointed his Secretary of State, Judge Day;

Senator Davis, Chairman of the Foreign Relations

Committee ; Senators Gray and Frye, also of the For-

eign Relations Committee, and Mr. Whitelaw Reid,

editor of the New York Tribune and former Minister

to France. Don Emilio de Ojeda and Professor J. B.

Moore, Assistant Secretary of State, were made sec-

retaries of their respective commissions.

\The commissioners met in Paris at the Hall of the

Ministry of Foreign Affairs for the first conference on

October i, and at intervals thereafter until December

10. At the first session, after the necessary steps in

organization, the Spanish Commission presented as

preliminary to any discussion of a treaty the demand
that the status quo in the Philippines at the time of

"Spanish Diplomatic Correspondence and Documents, pp.
232, 250; Moore, Digest, Vol. I, pp. 286-87.
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the signing of the protocol be restored. They refer-

red to the progress of the insurrection throughout the

group, and they wished the United States to take

measures to release Spanish soldiers taken prisoners

by the insurgents and to aid in suppressing the rising

rebellion, or at least to set at liberty the prisoners in

Manila held under the capitulation of August 14,

which was considered void by Article 6 of the proto-

cols^ As anticipated by the Spanish Commission, the

reply made by the American Commission at the second

conference (October 3) viewed the demands as out-

side the jurisdiction of the Commission, belonging

rather to the direct diplomatic relations of the Gov-

ernments in executing other clauses of the original

protocol,^* and in this position they were unquestion-

ably justified. The subject belonged to the fulfilment

of the protocol. Differences of fact and law had

arisen and the Governments had taken diametrically

opposite views. The transference of such questions

to Paris must have hopelessly entangled relations and

prevented progress toward the object of the con-

fer€nce.s°

At the same session the American commissioners

presented several propositions for the basis of a treaty.

Spain should relinquish all claim of sovereignty over

Cuba and all title to fixed property in the island, and

should cede Porto Rico and other islands of Spain in

the West Indies and the Island of Guam in the

^ Treaty of Peace, Protocol and Other Papers, p. 15.

" Ibid., p. 21 ; Spanish Diplomatic Correspondence and Docu-
ments, p. 275.
^ Cf. discussion of positions and fulfilment of protocol,

ante, pp. 232-^33.
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Ladrones. Nothing was said about the Philippines.

The policy manifestly was to proceed from the easy

to the diificult problems, from the certain to the un-

certain, from the propositions upon which American

conviction was well known to those upon which it was

unknown.

When the Commission met in the third session on

October 7 the members for Spain presented a counter-

project for a treaty. The seven propositions sub-

mitted on that occasion, like the American ones, avoided

the Philippine problem and made no allusion to an

island in the Ladrones. Articles 6 and 7 ceded Porto

Rico and the other islands belonging to Spain in the

West Indies. Five articles dealt with Cuba and de-

parted widely from the American project. Spain pro-

posed to transfer sovereignty over Cuba to the United

States, which in turn should at the proper time trans-

fer it to the Cuban people. With the transfer of

sovereignty were to pass all charges and obligations

imposed in a constitutional manner for the services

of the island or chargeable to its own individual

treasury, including salaries or allowances due civil

or ecclesiastical employees of the insular government

and all pensions in the civil or military service. This

was the appearance of the much-mooted Cuban debt.^°

At the fourth session on October 11 the American

members refused to accept the Spanish proposal, ob-

jecting to the conditional character of the relinquish-

ment of sovereignty over Cuba, to the transfer of

sovereignty itself to the United States ad interim, and

more especially to the heterogeneous burdens to be

^Treaty of Peace and Accompanying Papers, p. 27.
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assumed. The Spanish Commission attempted to con-

ciliate them by interpreting the article regarding the

final transfer of sovereignty over Cuba as optional,

and by saying that it was possible for the United States

to retain it permanently.^' The American commis-

sioners stood firmly on the exact language of the pro-

tocol :
" Spain will relinquish all claims of sovereignty

over and title to Cuba," no more and no less.

A memorandum of the Spanish members defended

the contention that the debt belonged of right and in

law to sovereignty. It is needless to review the succes-

sive sessions given to the merits of the debt controversy.

It was an ever recurrent topic, and threatened for a

time to break up the Conference. Both commissions

turned for counsel to the principals at home.^^ Un-

questionably from the standpoint of international

law the contention of Spain was technically correct.

The American commissioners recognized the principle

that local debts incurred for the benefit of the trans-

ferred territory pass with the sovereignty, and they

felt the embarrassment of the situation.^" On October

25 the President of the Commission telegraphed to

Secretary Hay asking if the Government would ap-

prove an article in the treaty in which the United

States, without contracting any liability of its own,

would pledge itself to use its good offices with the

Cuban people to induce them to assume any debts in-

curred for existing internal improvements, the amount

of the debts to be determined by a mixed commission.

"Spanish Diplomatic Correspondence and Documents, 1896-

igoo, p. 286.
^ Ibid., pp. 293, 296; Foreign Relations, p. 930.

^Foreign Relations, i8g8, p. 931.
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This idea was suggested by the memorable compro-

mise of the Peace Conference in Paris at the close of the

American Revolution, when Great Britain was press-

ing the new-born republic to assume the debts of the

separate colonial governments.

The conciliatory measures proposed in Paris were,

however, promptly rejected by Secretary Hay. He
wrote :

" The United States will neither assume nor

use its good offices to induce any other government to

assume such a debt. It is not believed that there are

any such debts outstanding incurred for existing im-

provements." Such was the spirited reply. Any
justification for the United States in making an excep-

tion to the rule of international law must rest upon

the distinction between bona fide debts incurred for

the benefit of Cuba through internal improvements and

debts incurred for other purposes but fictitiously

charged to the Cuban debt. It was held by the Ameri-

can authorities charged with responsibility at the time,

and it has been the universal conviction in America,

that the so-called debt was a debt of Spain charged

to Cuban customs revenues for the convenience of

offering security to loan agents.^" Mr. Le Fur^^ has

laboriously endeavored to show the reality of an obli-

gation upon the United States or the Republic of Cuba

to assume the part of the Spanish debt charged to

Cuban revenues. No one takes exception to the prin-

ciple. Debts created for the general good of a state

and secured to the creditors by the customs revenues

'° Treaty of Peace and Accompanying Papers, p. 49, for
views of American commissioners on origin of the debt
charged to Cuba; Moore, Digest, Vol. I, pp. 351-85.

"' La guerre hispano-americaine, p. 288.
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of the state have, in the practice of the past, been

apportioned to the parts of the state upon a territorial

division of the original state. American and Euro-

pean practice has recognized the principle as one of

primary importance,'^ but it presupposes a bona fide

debt in the interests of the whole state. The so-

called Cuban debt was, as a matter of fact, the fruit

of accountant jugglery. The obligation upon the as-

sumption of the debts of annexed territories must not

be pressed to absurd extremes. Van Bar, in a mono-

graph on " Die cubanische Staatschuld," reaches the

conclusion that debts created for Kultur-objects, such

as works of civilization, railroads, and ports, pass with

a transfer of sovereignty, while debts caused by en-

gagements for political objects, such as the suppression

of insurrection, do not. The difficult and almost in-

surmountable problem of determining the bona fide

character of the former in 1898 made the United States

unwilling to give the distinction any consideration. It

was known that the great proportion of the debt was

created for political purposes, as in the attempt to rein-

corporate Santo Domingo into the Spanish dominion,

the expedition to Mexico, and the cost of the attempt

to conquer Cuba in revolt.

To Americans it appears to follow from these facts

that no moral or legal obligation rested on either the

" Moore, Digest, Vol. I, pp. 339 ff., cases illustrative of prac-

tice. Whitcomb, La situation internationale de Cuba, pp. 41-43,

condemns the United States for its failure to recognize the

principle. There is an excellent discussion of the subject in

its theoretical aspects in Cabouat, Des annexions de territoires

et de leurs consequences; Rene Selosse, Traite de 1'annexion
au territoire frangais et de son demembrement ; Appleton, Des
effets des annexions de territoires sur les dettes de I'etat

demembre ou annexe, Paris, 1894.
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United States or Cuba to shoulder such a burden.

On the other hand, any internal improvements of a

pacific character were reasonably a subject of con-

sideration before the conference, and the problem was

to determine these, if any existed. The difficulty at

the time grew out of the failure of Spain to make

such a distinction. All the European writers deal

with a different set of facts. It is not correct to say

that the American Government in its conduct in 1898

violated the sanctity of public debts, for in the clauses

dealing with the Philippines the debts incurred for

pacific improvements were acknowledged and virtu-

ally assumed.

The situation had become so unpromising by Oc-

tober 24 and 25 that recourse was had to the remark-

able expedient of the services of the ambassadors in

Paris, M. Leon y Castillo for Spain and General

Porter for the United States. The American demand

for a rejection or acceptance of their demands on the

Cuban debt was an ultimatum. In view of the en-

tanglements in Paris the Spanish Minister of Foreign

Affairs had ordered a suspension of the conferences.

Ambassador Castillo, a staunch supporter of peace,

held conferences with the American Ambassador at

Paris, and represented to his own government the in-

flexible position of the United States. It was upon

his suggestion that the fertile hint of a possibility of

securing concessions elsewhere equivalent to the Cuban

differences, particularly in the Philippine question, was

adopted.^*

°' Spanish Diplomatic Correspondence and Documents, pp.

299, 300, 302; Foreign Relations, 1898, p. 936.
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At the conference on October 26, the ninth in order,

the Spanish commissioners agreed to suspend the

demands on the Cuban debt and to accept the first

two articles of the protocol for the treaty, and they

asked for the American terms for the Philippines.

The original instructions of President McKinley had

drawn a sharp distinction between the duty of the

United States in the West Indies and in the Orient;

the Government stood prepared to recognize the new

duties and responsibilities in the latter regions, but in

other respects the administration appeared to be deeply

embarrassed. The disposition at that time was toward

contentment with Luzon, coaling stations, and the

" open door " doctrine in the commerce of the entire

archipelago. The Commission went to Paris instructed

to accept no less than the cession of Luzon. Once in

Paris it busied itself with conducting elaborate inqui-

ries into the Philippine situation in every aspect. Gen-

eral Merritt left his post in Manila and went to Paris

to give evidence based on his own knowledge, and to

carry the personal statement of Admiral Dewey and

some half dozen others in Manila, American and for-

eign. Other witnesses appeared before the commission

for the same purpose. During the earlier conferences,

while the American commissioners were silent upon

their terms regarding the Philippines, they had been

endeavoring to determine their own views, with the

result that by the time the Spanish members asked

for their terms the former were as much divided in

opinion and in as great a quandary as was the Ameri-

can public at the same moment. On October 25 the

American commissioners reported their differences to

16
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Washington and asked for explicit instructions. Sena-

tors Davis and Frye and Mr. Reid saw no half-way

solution in dealing with the archipelago. To them

commercial, military and moral necessities and obliga-

tions happily joined in pointing to the annexation of

all the islands. Cuban experience was a protest against

dividing asunder a group which for centuries had been

in political affiliation. Senator Gray stood alone in

holding that the United States had no obligations in the

Philippines as a result of its position. He argued for

magnanimity to Spain and for the strict adherence to

the letter of the oft-repeated motives of the war, which

were devoid of all spirit of aggrandizement and con-

quest. President Day was impressed by the experi-

mental nature of American colonial administration in

the Orient and by the desirability of keeping acquisi-

tions within reasonable bounds. His plan called for

the cession of Luzon, Mindoro, Palawan and a few

minor islands which controlled the entrance to the

China Sea, with treaty stipulations for the rest pro-

viding freedom of trade and non-alienation engage-

ments.'*

The result of the appeal for further instructions was

an unqualified, uncompromising message from Secre-

tary Hay. " The information which has come to the

President since your departure convinces him that the

acceptance of the cession of Luzon alone, leaving the

rest of the islands subject to Spanish rule, or to be the

"Foreign Relations, 1898, p. 932. Compare second state-

ment of differences of views on the disposition of Philippines,

November 11, where Senator Frye suggests a payment of

$10,000,000 for the PhiUppine debt and Senator Davis, also

still in favor of taking the whole group, opposes entirely any
money payment whatsoever. Ibid., p. 947.
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subject of future contention, cannot be justified on

political, commercial, or humanitarian grounds. The

cession must be of the whole archipelago or none. The

latter is wholly inadmissible, and the former must

therefore be required. The President reaches this

conclusion after most thorough consideration of the

whole subject, and is deeply sensible of the grave re-

sponsibilities it will impose, believing that this course

will entail less trouble than any other, and besides will

best subserve the interests of the people involved, for

whose welfare we cannot escape responsibility."^'

Other communications of the time further indicated

that the President had become the staunchest supporter

of territorial expansion. While the commissioners

sought to rest the claim to the Philippines on the

ground of indemnity, the welfare of the islands in

view of the conditions there, and inability to restore

Spanish sovereignty, the President sought to press the

untenable claims of right through conquest.'" The

theory was stretched so far as to maintain that the

conquest was accomplished by the destruction of the

Spanish fleet on May i.'^

It was no wonder that the Spanish commissioners

were amazed when confronted on October 31 by the

American terms. They had come to negotiate on the

Philippines, and looked for concessions only to find the

ground taken from underneath by a sweeping demand

for all.'* One crumb of concession was found at the

'"Ibid., p. 935-
" Post, p. 251.
" Foreign Relations, i8g8, p. 940.
™ Spanish Diplomatic Correspondence and Documents, 1896-

1900, pp. 308-10.
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end—to assume the " debts of Spain contracted for

public works or benefits of a pacific character for the

Philippines." Spain complained that the terms were

harsh beyond international precedents. The grounds

of the claim—the welfare of the islands—were nat-

urally not admitted by her. Again for weeks her

representatives hurled themselves against terms which

they regarded as unjust. Conference succeeded con-

ference without any change in front. The hope of

Spain was to prolong negotiations by successive alter-

natives until some change favorable to herself should

occur. The growth of anti-expansion sentiment in

America, a menacing continental opposition to the

American pretensions, and particularly the outcome of

the November elections in the United States were the

only hopes.^^

Spain rested its case mainly on the contention that

the American terms were in violation of the protocol.

Article 3, it will be remembered, reserved for the

Peace Commission the right to " determine the control,

disposition and government of the Philippines." In

the negotiations with Ambassador Cambon the latter

had secured the substitution of " disposition " for the

original " possession." Now the claim was advanced

that the " sovereignty " of Spain in the Philippines

was not a proper subject of negotiation; that only

the disposition—the necessary reforms and limitations

of the future government—were before the commis-

sioners. The differences involved the precise mean-

ing of English words and the purpose of their use.

It would seem that Ambassador Cambon sought the

™ Spanish Diplomatic Correspondence and Documents, p. 312.



NEGOTIATIONS OF BELLIGERENTS 245

use of the word which would not seem to prejudge the

results. If this view is true the interpretation works

both ways. If it did not prejudge the results against

Spain, it did not preclude negotiations upon results.

A careful reading of the published reports of the in-

terview between Ambassador Cambon and President

McKinley gives not the slightest warrant for doubt

of the intention on August 12 to leave the Philippine

question open for the fullest and freest consideration

in the peace conferences.

However, on November 12 the Minister of State in-

structed the Spanish delegates to ask for an arbitra-

tion on the meaning of the third and sixth articles of

the protocol, which they did on November 16. The

appeal for arbitration was rejected in the answer of

November 21.*" The defense was that "arbitration

precedes war, to avoid its horrors; it does not come

after the trial by battle to enable either party to escape

its consequences. ... In such an event, nothing

remains but for one of the contesting parties to yield

its opinions in order that a peaceful solution may be

reached."*^

In other portions of the memorandum of the American

commissioners of November 21 the concessions which

the United States was willing to make were given:

to admit Spanish ships for a certain number of years

into the Philippines on the same terms as American

;

to relinquish mutually all claims for indemnity, public

or private, other than the cession of territory exacted

;

and to offer to Spain twenty million dollars in case the

cession of the Philippines was agreed to. The state-

"Ibid., pp. 322, 324; Treaty of Peace and Accompanying
Papers, pp. 196, 198.

"^Treaty of Peace and Accompanying Papers, p. 208.
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ment was, moreover, couched in terms which made it

an ultimatum—to be accepted or rejected before No-

vember 28. If the Spanish commissioners were in any

doubt as to the final character of the American com-

munication, Mr. Reid left no opportunity for any un-

certainty, for early the next morning in a conference

with Ambassador Castillo the true character to be

attributed to the American position was restated in

courteous terms but with an unmistakable frankness.**

The Spanish commissioners and the Council of Min-

isters in Madrid hesitated, haggled, bargained, and

talked of yielding all, breaking off communications and

making no effort to conclude a treaty of peace. *^

Seiiors Garnica and Cerero were opposed to the

pecuniary compensation as insignificant in quantity

and as otherwise prejudicial to future action on the

colonial debts. There was a faint hope that the terms

of peace might be so guarded that Spain would be

left free to settle the debt problem with the Cubans at

a later time, when America should be eliminated by

a treaty of peace.**

A perusal of the communications at this time em-

phasizes the constant and close communication with

the home government and the helpless, hopeless situa-

tion of Spain. It dared not return to hostilities, it

could not face the humiliating inevitable. Squirm

as their responsible authorities would, cast about for

alternatives as they tried, there was nothing to do

against the inexorable finality of the American propo-

sitions ; longer resistance had become useless. Long
before this the November elections in the United States

" Spanish Diplomatic Correspondence and Documents, p. 326.
'^ Ibid., pp. 326-27.

"/W., p. 319.
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had destroyed any flickering hope of dissensions in

that quarter.

On November 25 the Council of Ministers in Mad-
rid painfully submitted, and ordered the commission-

ers in Paris to yield to the American terms of peace.*^

Only subsidiary matters remained to engage the atten-

tion of the Peace Commission after the conference on

November 28. The American commissioners sought

to secure an island in the Carolines, liberty of worship

throughout the group, rights of landing cables on

Spanish territories, and the renewal of treaties sus-

pended by the war, but they found the Spanish Gov-

ernment unwilling to consider them until a treaty of

peace was concluded. The matters were suitable sub-

jects for negotiations, but were all outside the sub-

jects of the protocol and alien to the true work of the

conference. This was the view of Spain. On tho

other hand the American commissioners were divided

upon the character of the concessions to be made in

return, and nothing came of the attempt to widen the

scope of the treaty. The treaty of peace was finally

concluded along the lines laid down in the ultimatum.

The indelicate allusion to the Maine affair in the

President's message to Congress on December 7 led

to the final effort of Spain for an international inquiry

into the causes of the Maine catastrophe. The sub-

ject was like the American visions of territories in

the Carolines—^well outside the lines of negotiations

laid down in the protocol, and the same reasons that

cut short discussion on the one acted on the other.

The final draft of the treaty was signed by the Peace

Commission on December 10. The ratification in the

Senate met with opposition from those opposed to the

"Ibid., p. 334-
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annexation of territory included in the treaty. An
effort was made to secure legislation which would give

the Filipinos ultimate freedom, but the treaty was

finally ratified by the Senate on February 6, 1899. ^^

Spain the Government met with far greater difficulties.

The violent opposition frustrated all efforts to secure

the assent of the legislative branch, and the constitu-

tional alternative—the signature of the Queen Regent

—was submitted on March 19, 1899. Final ratifica-

tions ^yere exchanged on April 11, 1899, and then and

not till then was it possible to declare the war formally

at an end. On March 2 Congress voted the sum to be

paid to Spain under the treaty, and on May i this was

formally paid over. On June 3 the diplomatic rela-

tions were fully restored by the receiving in Wash-

ington of a minister from Spain.

The treaty of peace made no reference to such im-

portant matters as the status of treaties declared broken

at the beginning of the war, extradition, postal rela-

tions, copyright regulations, commerce, amity and

general relations, all of which it is quite proper for a

treaty to deal with, either by declaring the old treaties

revised or by substituting new ones. Several years

elapsed before the first action. On July 3, 1902,

Bellamy Storer, Minister to Spain, concluded with

the Duke of Almodovar del Rio, Minister of State, a

treaty of friendship and general relations for a term

of ten years. The twenty-ninth article abrogated all

treaties, agreements, conventions and contracts made
prior to 1898 save the claims treaty of 1834. Other-

wise the treaty relates almost exclusively to commerce

and the consular service.*®

" Compilation of Treaties in Force, United States, 1904, p.

732.



CHAPTER IX

Interpretation and Fulfilment of Treaty of

Peace

There is no better place to test the spirit of a gov-

ernment than in its conduct as a conqueror after the

formal conclusion of a war. Its animus will appear

again and again in the execution of the treaty of peace,

and the perfection of its governmental institutions be

the most severely tried. Law is provided with some

of its richest precedents at such times. The Spanish-

American war was virtually closed with the treaty of

Paris, signed December lo, 1898, but from the stand-

point of general international law and from that of

American administrative law there remained many
difficult problems. At the close of the war there were

obligations toward neutral powers to be observed;

obligations toward the vanquished to be carefully re-

garded; obligations toward those whom fate had

thrown under the jurisdiction of the United States to

be sacredly administered.

The first three articles of the treaty of peace have

to do with the territorial changes which Spain was

called upon to recognize.^ By the first article Spain

' Treaty of Peace, Senate Document 62, 55 Cong., 3 Sess.
" Art. I.—Spain relinquishes all claim of sovereignty over

and title to Cuba. And as the island is, upon its evacuation

by Spain, to be occupied by the United States, the United

States will, so long as such occupation shall last, assume and
discharge the obligations that may under international law

249
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relinquished all claim to sovereignty in Cuba. The

United States at the same time assumed and agreed

to discharge such obligations as might arise under

international law in respect to that island, but the ques-

tion of its ultimate disposal remained unsettled in the

result from the fact of its occupation, for the protection of

life and property.

"Art. 2.—Spain cedes to the United States the island of

Porto Rico and other islands now under Spanish sovereignty

in the West Indies and the island of Guam in the Marianas,

or Ladrones.
" Art. 3.—Spain cedes to the United States the archipelago

known as the Philippine Islands, and comprehending the

islands lying within the following line : A line running from

west to east along or near the twentieth parallel of north

latitude and through the middle of the navigable channel of

Bachi, from the one hundred and eighteenth (ii8th) to the

one hundred and twenty-seventh (127th) degree meridian of

longitude east of Greenwich, thence along the one hundred

and twenty-seventh (127th) degree meridian of longitude east

of Greenwich to the parallel of four degrees and forty-five

minutes (4° 45') north latitude, thence along the parallel of

four degrees and forty-five minutes (4° 45') north latitude

to its intersection with the meridian of longitude one hundred

and nineteen degrees and thirty-five minutes (119° 35') east

of Greenwich, thence along the meridian of longitude one

hundred and nineteen degrees and thirty-five minutes (119°

3S') east of Greenwich to the parallel of latitude seven degrees

and forty minutes (7° 40') north, thence along the parallel of

latitude seven degrees and forty minutes (7° 40') north to

its intersection with the one hundred and sixteenth (ii6th)

degree meridian of longitude east of Greenwich, thence by a

direct line to the intersection of the tenth (loth) degree par-

allel of north latitude with the one hundred and eighteenth

(ii8th) degree meridian of longitude east of Greenwich, and
thence along the one hundred and eighteenth (ii8th) degree

meridian of longitude east of Greenwich to the point of

beginning.

"The United States will pay to Spain the sum of twenty
million dollars ($20,000,000) within three months after the

exchange of the ratifications of the present treaty."
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treaty. The second article ceded to the United States

Porto Rico and the other islands in the West Indies

belonging to Spain, of which the Isle of Pines is the

most important, and the island of Guam in the La-

drones group as well. The third article ceded the

Philippine Islands to the United States, which power

agreed in turn to pay twenty million dollars to Spain.

This money payment was a reimbursement to Spain

for the surrender of what was assumed to be an equiva-

lent value in public property owned by that power in

the Philippines, together with improvements of a

pacific character, and was in no sense a purchase price

allowed for the group.-

But upon what ground within international usage

could the United States demand the cession of these

territories? The act of Spain in yielding sovereignty

over Cuba accomplished the end for which the war was

begun. The inquiry becomes directly. What was the

rule of international law under which the annexation

was made?
Five modes of acquiring territory have been recog-

nized: occupation, prescription, accretion, conquest

and cession. As the Spanish colonies were already

the possession of a civilized power none of the first

three modes would apply. Transfer of title by con-

quest indicates that the basis is not a treaty, as it must

be in cession. No serious writer holds any longer to

the theory that conquest alone is sufficient justifica-

tion for territorial annexation. In the last century

there have been some notable examples of resort to

the right of conquest as a sufficient title,^ but these

'The Treaty of Peace and Accompanying Papers, p. 109.
' The case of Hesse-Cassel, annexed to the Westphalian

territories by Napoleon.
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have been relics of the old system when states and

their inhabitants were held to be the patrimony of their

sovereigns. No nation now holds to the bald doctrine

of an adequate title by the fact of conquest alone, and

recent practice indicates that it must give way entirely

to a dependence upon some form of cession by treaty.

Besides, the United States had not conquered the Phil-

ippines, and possessed no rights whatever of that kind.

All the territorial changes effected by the treaty of

1898 were the application of the latter mode of acquir-

ing territory, and they took on the special form of

forced gifts of territory in lieu of other indemnity,

sanctioned by a special deed of cession.

So much was the forfeit demanded from Spain for

resorting to the arbitrament of war. The territories

ceded were accepted by the United States as compen-

sation in full for the losses and expenses occasioned

by the war and for the claims of its citizens by reason

of the injuries and damages they might have suffered

in their persons and property during the Cuban insur-

rection. Spain made no denial of the right of the

United States to demand a territorial indemnity, but

confined its efforts to an attempt to retain sovereignty

over the Philippine archipelago, and failing that the

Sulu Islands, and to an attempt to secure more liberal

privileges and concessions in those yielded.*

The United States might have chosen to set an ex-

ample of unprecedented magnanimity in accepting no

indemnity for its work of philanthropy in Cuba's be-

half. Many of its people thought this course the only

consistent and honorable one. In choosing to exact

'The Treaty of Peace and Accompanying Papers, Washing-
ton, 1899, pp. 58, 92, 95, 209, 219.
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the customary penalty in such cases the United States

was acting strictly within its legal rights as under-

stood by the current principles of international law.'^

It is quite another question whether the United States

was justified in exacting so high a price. Interna-

tional law prescribes no definite limits to the amount

of the indemnity, but it must be reasonable in amount.

To go beyond that would be to array neutral powers

against the offender, and to defeat the aim of the

demand for indemnity, namely, permanence of the

peace. It has been maintained that a power like the

United States, so thoroughly committed to the right of

the individual to decide by what government he would

be ruled, should have submitted the question of change

of sovereignty in the islands annexed to a popular rati-

fication by their inhabitants.' The United States acted

on the presumption that an application of the popular

plebiscite even to Porto Rico was not feasible. The

time, however, has certainly come when popular sanc-

tion must be secured in all changes of territory affect-

ing civilized peoples. The treatment of civilized in-

habitants and their territories as so much property to

be given as an indemnity is a political absurdity.

There were numerous precedents for a plebiscite.

In i860 Sicily, the Marches and Umbria were annexed

to the Kingdom of Italy by direct and universal suf-

°For general subject see the monograph of Cassan, Les
cessions de territoire, Paris, 1900; Westlake, Law Quarterly

Review, Vol. XVII, p. 392, an article on " The Nature and
Extent of the Title by Conquest." The latter is in the main a

criticism of the conclusions of Rivier, Principes du droit des

gens, on the effect of conquest and the rights of the con-

quered, illustrated by the South African war.

"For this view see Le Fur, La guerre hispano-americaine,

p. 278.
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frage. Savoy and Nice were united with France upon

the condition that the consent of the inhabitants be

obtained.''

A plebiscite in Porto Rico might not have changed

the result. The island offered no resistance to occu-

pation by the United States, and the conduct of the

inhabitants expressed in more ways than one their

virtual consent to the change of regime as it was made.

The rule presupposes the existence of a reasonable

degree of political intelligence and experience, and

the people should have reached that state where they

either know what they want or have the ability to

determine it for themselves and can fulfil international

obligations. Opinion in the United States has dif-

fered upon the possession in Porto Rico of the ade-

quate political experience.

It is more doubtful whether the same moral obliga-

tion to consult the natives existed in the Philippines,

where the ballot was unknown and where a minority

sought independence in the interest of self-aggrandize-

ment and for the exploitation of the majority. The
islanders had been for centuries under the tutelage of

Spain, and the destroyer of those bonds could not in

moral right or in respect of international obligations

leave them adrift. In fact, the Philippines offered

unique aspects in the history of transfers of sover-

eignty. The United States could make no pretensions

to an effective occupation of the archipelago at the

conclusion of the war; up to the signature of the

treaty of peace it never possessed more than the mili-

' For a special treatise on annexation conditional upon popu-
lar approval see Soliere, Le plebiscite dans Tannexion, Paris,

igoi.
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tary occupation of the arsenal of Cavite, and the bay

and city of Manila. It could scarcely be maintained

that this was an occupation of a vast territory such

as the Philippine group. The Hague Conference of

1899 included in the projected second convention on

the law and custom of war on land the rule that a

territory to be occupied must be actually under the

authority of the hostile army, which is in a position

to assert itself.' It was not necessary that there

should be an occupation as against a title by cession

from Spain. The rule of international law is that the

conqueror must show effective occupation of such ter-

ritory as he claims to be entitled to retain by virtue

of occupation.' The Philippine insurgents formed a

third party in actual possession of a larger part of the

territory.

The question whether the conquest of a capital or

a principal part of the territory gives a title to the

whole of the territory as against the occupation of a

larger part of it by a third power has been so rarely

raised that there can scarcely be said to be any rule

of international law formulated to meet it. Only one

other case at all analogous to that in the Philippines

is recalled. That was the conquest of the Soudan by

British and Egyptian troops at Omdurman, while

France occupied a part of this territory at Fashoda;

and even here the situation is not exactly analogous,

for the British Government acted for the Egyptian

Government and not in its own right.^" It seems that

'HoUs, Peace Conference at The Hague, p. 445.
" Le Fur, La guerre hispano-americaine, p. 280.

" Westlake, " The Nature and Extent of the Title by Con-
quest," Law Quarterly Review, October, 1901.
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a candid examination of the facts will show that the

insurrection of 1896 had ceased before the Spanish-

American war broke out; that Spain at that time was

in the exercise of its sovereignty over at least the

portions occupied by civilized peoples, however griev-

ous or oppressive this sovereignty may have been;

that the insurgents took advantage of the preoccupa-

tion of the Spanish forces in defending Manila against

the American forces ; that the insurgents became ali-

enated from the American allies in this period, but

that they did not win their independence by the only

means by which it can be won, namely, successful

revolt; and that independence must be actually estab-

lished before the insurgent government is entitled to

a recognition of any sovereign rights over territory

which may be in its power.^^

Some outlying islands belonging properly to the

Philippine archipelago but outside of the boundaries

set in Article 3 of the treaty of peace became the sub-

ject of a separate treaty of cession. They were located

to the west of the Sulus and had been recognized as

a part of Spain's Philippine territories. The United

States took possession of them along with the re-

mainder of the group, but Spain contested the rights

claimed by the American Government. They were

clearly Spanish territory, but on November 7, 1900,

Spain ceded the islands of Cagayan Sulu and Sibutu

and their dependencies to the United States. In con-

sideration of this the United States paid that power

one hundred thousand dollars.^^

" Hall, International Law, p. 87 ; Wharton, Digest, par. 70.

"Treaties in Force, 1904, pp. 728-29; Moore, Digest, Vol.

I, pp. 530-31, note b. Germany acquired from Spain in Feb-
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Under the protocol Spain was pledged to transfer

the control of Cuba to American forces, but the actual

abandonment of Cuba did not take place until January

I, 1899. The treaty of peace signed on December lo,

1898, gave a formal and final sanction to the arrange-

ments of the protocol. In the interval of something

more than three years which elapsed before the Cuban

Republic was established sovereignty was exercised

by the American Government in trust for the Cuban
people, for the avowed object of assisting them in

establishing a government of their own. The military

government maintained by the United States in Cuba

constituted the agency for the exercise of their sover-

eignty, which passed to them automatically with the

departure of Spain's representatives. It would be in-

correct to speak of sovereignty as dormant. Sover-

eignty is not a matter de jure, but de facto. An
agency for expressing the sovereign will must exist

somewhere ; it cannot be destroyed or put to sleep.

The temporary and limited character of the occupation

cannot alter the fact that for its duration, brief or

long, temperate or licentious, there must needs be

sovereignty somewhere. During the military govern-

ment of a territory sovereignty—^however distributed

by the exigencies and peculiar constitutional forms

of the conqueror, and however limited by the extra-

legal restraints of international law—is actually exer-

cised by the agencies of the occupant. It must be

remembered that the sovereignty so exercised in behalf

of the original power or real possessor is of necessity

ruary, 1899, the Caroline Islands and the remainder of the

Ladrones upon the payment of $4,825,000. International Year
Book, 1899, p. 166.

17
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of a temporary nature, liable to revert with the for-

tunes of war or to follow the determinations of the

final treaty of peace. In this particular instance the

United States possessed the law-making and law-en-

forcing parts of government without merging the

identity of the new political entity with that of the

occupant.^^ The Cuban people formed an aggrega-

tion of men living upon a determinate territory fixed

by a treaty, with nearly all the characteristics of an

organized society—a homogeneous population, a body

of laws, a consciousness of a political entity, and cer-

tain definite promises of complete independence. For

the time being a foreign master constituted the agency

to express the popular will. During the period of

tutelage the consuls and diplomatic agencies of the

United States extended their protection and good

offices to Cubans abroad.^* In the international rela-

tions the United States represented Cuba. Other

countries having interests in Cuba were obliged to

refer them to Washington for settlement.^^

With reference to the relation of Cuba to the Amer-

ican system the island was " foreign territory . . .

under the control of the United States. ... A
citizen of Cuba [was] a citizen of a foreign state."^'

The American authorities submitted the baggage of

civilians passing from Cuba to the United States to

" Magoon, The Law of Civil Government, pp. 31-34, takes

the position that sovereignty in Cuba was dormant.

"Foreign Relations, 1898, p. 894.
" Moore, Digest, Vol. I, p. 534.
" So the Supreme Court in the Neely case, 180 U. S., Jan.

14, 1901 ; so Congress by an Act of Extradition, 31 Stat. 656,

c. 793; also Betancourt v. Mutual Reserve Fund Life Asso-

ciation, loi Fed. Rep. 305.
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the same custom formalities that were required in pass-

ing from other foreign territory.^''

The acts of Spain between the signature of the pro-

tocol and the evacuation, done in good faith and in the

ordinary exercise of governmental powers, were rec-

ognized as valid/* The American Peace Commission

at Paris, while repudiating all financial obligations

resulting from the so-called Cuban debt, consented to

add to the first article of the protocol the acknowl-

edgment that concluded the first article of the treaty

of peace :
" And as the island is, upon the evacuation

by Spain, to be occupied by the United States, the

United States will, so long as such occupation shall

last, assume and discharge the obligations that may
under international law result from the fact of its

occupation, for the protection of life and property."

The anticipated prolongation of military occupation

beyond the period of war made a recognition of the

consequent international obligations upon the United

States more than a mere empty form.

It will be remembered that before the war the Teller

Resolution disclaimed any intention of assuming per-

manent sovereignty in Cuba. The Foraker Resolution,

incorporated in the Army Appropriation Act, March

3, 1899, put into practice the substance of the early

declaration by the limitation that " no property, fran-

chise, or concessions of any kind whatever shall be

"Order of War Department, Dec. 13, 1898. Whitcomb, La
situation Internationale de Cuba, Paris, 1905, is a painstaking

study of the administration of Cuban government during the

occupation, commendatory of the achievements of the United
States.

" Order of Secretary of War, May 29, 1901 ; Magoon, Law
of Civil Government, pp. 594, 602.
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granted by the United States or by any military or

other authority whatever in the island of Cuba during

the occupation thereof by the United States." The
apparent self-denial was no more than justice in view

of the avowed temporary character of the regime

established by the results of war. Any other course

would manifestly have violated the letter of the treaty,

the principles of belligerent obligations in occupied

territory laid down by the laws of war, and the moral

responsibilities of the big, overgrown ally of the luck-

less Cuban insurgents.

In the other insular possessions of Spain there is

less doubt regarding the nature of the transfer of

sovereignty. The dates on which the military occu-

pation began—in Manila, August 14, 1898, in Porto

Rico, October 18, 1898—^became the moment for the

transfer of the government to a new agency. Sover-

eignty itself remained with Spain until the treaty of

peace was executed. Throughout the remainder of

the Philippines Spain retained both sovereignty and

the governmental agencies until the evacuation which

followed and fulfilled the treaty of peace. The ex-

istence of open rebellion did not affect the location of

sovereignty, but it made precarious the efficiency of

the agencies for administering the new sovereignty

over the group.

The avowal on the part of the United States as to

the temporary character of its occupation did not re-

lease it from the new international obligations which

were the result. Spain could point to the treaty of

peace in its first article, the rest of the world to the

principles of law that bind a would-be civilized power.

These obligations endured until the Cuban Republic
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was formally launched. The international obligation

comes simply from the necessity that the destroyer of

the authority of a conquered state must put in its

place some adequate power to preserve order and pro-

tect property and life. The military governments in

the several territories affected became merely the rep-

resentatives of the sovereignty of the United States,

and neutrals looked to the United States for the ful-

filment of these obligations. In Article i6 of the

treaty the United States pledged itself to advise any

government established in Cuba to assume the same

international obligations.^'

The nature of the powers exercised by the military

governments differed considerably in the territories

affected by the treaty of peace. In Porto Rico, where

the natives had never offered any resistance, the mili-

tary department became essentially transitory and pro-

visional, being subordinate to the laws of Congress

and in waiting for the creation of a temporary civil

government by Congress. The commanding general

became a military governor, and all civil affairs came

under his supervision and direction. Where existing

laws were regarded as detrimental to the public welfare

he had authority to change or repeal them. The old

local courts ceased to exist only upon the institution of

new ones with competent jurisdiction. In the Philip-

pines, where hostilities still existed after the conclu-

sion of peace with Spain, the military government was

" " Art. l6.—It is understood that any obligations assumed
in this treaty by the United States with respect to Cuba are

limited to the time of its occupancy thereof, but it will, upon
the termination of such occupancy, advise any government
established in the island to assume the same obligations."
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limited only by the laws and usages of war and the

military law of the United States. The conclusion of

a treaty of peace had no effect upon the belligerent

rights of the United States there, though the insur-

rection never reached the dignity in international usage

that the term belligerency implied. The treaty of

peace made no stipulation as to the form of government

to be instituted in the acquired and abandoned terri-

tories of Spain. Article 9 closed with the words:
" The civil rights and political status of the native

inhabitants of the territories hereby ceded to the

United States shall be determined by the Congress."

The United States was left absolutely free to consult

its own notions of justice in selecting the time for

transferring to Cuba the powers of government requi-

site to complete her independence, and for according

self-government to the other islands. By Article 10

the treaty guaranteed religious liberty. It is entirely

probable that the courts would have exacted the same

in its absence from the definite treaty of peace.^"

The insular cases^^ have defined, though far from

clearly, the status of the island in the American con-

stitutional system. The Government had insisted

" that it never could have been the intention of Cong-

ress to admit Porto Rico into a customs union with

the United States, and that while the island may be

to a certain extent domestic territory it still remains

a ' foreign country ' under the tariff laws, until Cong-

^ Willoughby, The American Constitutional System, p. 220.
" Art. 10.—^The inhabitants of the territories over which

Spain relinquishes or cedes her sovereignty shall be secured
in the free exercise of their religion."
" 182 U. S. 1-498.
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ress has embraced it within the general revenue sys-

tem." As far as Porto Rico is concerned, from July

26, 1898, to August 19, 1898, import duties were col-

lected under the terms of the proclamation of General

Miles, directing the exaction of the former Spanish,

and Porto Rican duties; from August 19, 1898, until

February i, 1899, under the customs tariff for Porto

Rico, proclaimed by order of the President ; and from

February i, 1899, to May i, 1900, under the amended

tariff customs promulgated by order of the President.

Porto Rico was at the time under the provisional gov-

ernment. The acts indicate the executive interpreta-

tion of the status in one aspect—that it was outside

the American tax system. The military government

of the Philippines imposed both an export and an

import duty, and therefore took the position, later

upheld by the Supreme Court,^^ that the constitutional

prohibition of an export tax applied only to exports

from states. Justice Brown, who gave the opinion

of the Supreme Court in De Lima v. Bidwell, held

that " by the ratification of the treaty of Paris the

island became territory of the United States, although

not an organized territory in the technical sense of the

word," and " that at the time these duties were levied

Porto Rico was not a foreign country within the

meaning of the tariff laws but a territory of the United

States." It follows from this that the duties were

illegally exacted.^^ Likewise in Dooley v. U. S.,^* in-

volving the legality of export duties before Congress

had taken action. Justice Brown delivered the opinion

^^182 U. S. 244, Downes v. Bidwell.
"= 182 U. S. 200.
" 182 U. S. 222 ff.
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that " the order imposing duties upon goods imported

into Porto Rico . . . ceased to apply to goods

imported from the United States from the moment the

United States ceased to be a foreign country with re-

spect to Porto Rico, and that until Congress otherwise

constitutionally directed such merchandise was en-

titled to free entry." The case of Downes v. Bid-

welP° involved the question whether since the passage

of the Foraker Act merchandise is exempt from duty

notwithstanding the third section of that act, which

requires the payment of " fifteen per centum of the

duties which are required to be paid upon like articles

,

imported from foreign countries," and also the broader

question whether the clauses of the constitution ex-

tend of their own force to newly acquired territories.

The court held that Porto Rico is a territory " appur-

tenant and belonging to the United States, but not a

part of the United States, within the revenue clauses

of the Constitution (" All duties, imports and excises

shall be uniform throughout the United States ") ; and

that the Foraker act is constitutional so far as it im-

poses duties upon imports from such islands." So

great, however, was the division of the court upon the

several insular cases that in effect seven of the justices

were of the opinion that the Constitution becomes ap-

plicable to a territory whenever such territory is duly

organized, and a majority must hold, whenever the

question comes before them, that the uniformity clause

of the Constitution is applicable, not only to the states,

but also to the territories that may have been duly

" 182 U. S. 244.
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organized.^^ It follows that the majority of the Su-

preme Court were of the opinion that as soon as a

territory has been given a territorial organization by

act of Congress it comes within the scope of the Con-

stitution, but regarding the period during which a

provisional government exists over annexed terri-

tories the opinion of the court was widely divergent.

Four judges held that the constitution passes to an-

nexed territories by a sort of innate force. Three

judges took the ground that territory must be orga-

nized under an enabling act of Congress before it

comes within the scope of the Constitution, but that

once so organized it comes immediately within it.

One of the justices assumed the position that the Con-

stitution does not by its own force extend into any

territory, whether organized or not.

The conduct of the United States with reference to

the new territories seems to be a dangerous stretch

of the true intent of the uniformity clause of the Con-

stitution. There was no valid reason for denying the

rule of the Constitution in the Philippines or Porto

Rico, though it is well known that there have been pre-

cedents for such practice. The earliest administrative

acts of Louisiana are in evidence, but those preceded

the initiation of civil government. No instance exists

of the incorporation of the principles into an act of

civil government. The doctrine that the Constitution

is limited by purely geographical bounds is inadmiss-

ible. On the other hand, the mere fact of annexation

does not signify an ultimate intention to incorporate

^See excellent analysis of the decisions by George S.

Boutwell, N. A. R., Vol. 173, p. 154; and by Professor W. W.
Willoughby, American Constitutional System, ch. 14.
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the new territory as a state. Until recent years no

one could possibly have thought of Alaska as a candi-

date for statehood. Its inhospitable climate was a

greater barrier than the tropical one of the Philippines

and Porto Rico. The fact that its population was
sparse should not be cited, as the limitations of the

Constitution are not subject to variations in numbers.

When the Indian Territory was set aside no one fore-

saw statehood for it, yet the rule of the Constitution

has in no way interfered with our government there.

Article 9 of the treaty of peace^^ applied the usage

of nations to the inhabitants of the annexed territories,

and gave them a year after the exchange of ratifi-

cations, in fact to April 11, 1900, within which to elect

whether to remain subjects of Spain or to adopt the

nationality of the territory. In either case they be-

came entitled under the treaty to all rights in property

and to the pursuit of business, always subject to the

""Art. 9.—Spanish subjects, natives of the peninsula, re-

siding in the territory over which Spain by the present treaty

relinquishes or cedes her sovereignty, may remain in such

territory or may remove therefrom, retaining in either event

all their rights of property, including the right to sell or

dispose of such property, or of its proceeds; and they shall

also have the right to carry on their industry, commerce and

professions, being subject in respect thereof to such laws as

are applicable to other foreigners. In case they remain in the

territory they may preserve their allegiance to the crown of

Spain by making, before a court of record, within a year from
the date of the exchange of ratifications of this treaty, a decla-

ration of their decision to preserve such allegiance; in default

of which declaration they shall be held to have renounced it

and to have adopted the nationality of the territory in which

they may reside.

" The civil rights and political status of the native inhabi-

tants of the territories herein ceded to the United States shall

be determined by the congress."
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law of the new state as applied to subjects and aliens.

These were scarcely rights, but they have come to be

the established practice of nations.

In Article 8 of the treaty of peace Spain relinquished

in Cuba and ceded to the United States in the other

islands all the public buildings, wharves, barracks,

forts, structures, public highways, and other immov-

able property.^* This introduced no new principle in

^ " Art. 8.—In conformity with the provisions of articles I, 2

and 3 of this treaty, Spain rehnquishes in Cuba, and cedes in

Porto Rico and other islands in the West Indies, in the island

of Guam and in the Philippine archipelago, all the buildings,

wharves, barracks, forts, structures, public highways and other

immovable property which, in conformity with law, belong to

the public domain and as such belong to the crown of Spain.
" And it is hereby declared that the relinquishment or ces-

sion, as the case may be, to which the preceding paragraph
refers, cannot in any respect impair the property or rights

which by l^w belong to the peaceful possession of property

of all kinds, of provinces, municipalities, public or private

establishments, ecclesiastical or civic bodies or any other asso-

ciations having legal capacity to acquire and possess property

in the aforesaid territories renounced or ceded, or of private

individuals, of whatsoever nationality such individuals may be.
" The aforesaid relinquishment or cession, as the case may

be, includes all documents exclusively referring to the sover-

eignty relinquished or ceded that may exist in the archives of

the peninsula. Where any document in such archives only in

part relates to said sovereignty a copy of such part will be

furnished whenever it shall be requested. Like rules shall be

reciprocally observed in favor of Spain in respect of docu-

ments in the archives of the islands above referred to.

" In the aforesaid relinquishment or cession, as the case

may be, are also included such rights as the crown of Spain

and its authorities possess in respect of the official archives

and records, executive as well as judicial, in the islands above

referred to, which relate to said islands or the rights and

property of their inhabitants. Such archives and records shall

be carefully preserved and private persons shall without dis-

tinction have the right to require, in accordance with law,
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the law of annexation. The treaty itself so fully de-

fined the exceptions that there could be no serious

dififerences. Article 5 excepted stands of colors, un-

captured war vessels, small arms, guns of all calibre,

with their carriages and accessories, powder, ammuni-

tion, live stock and materials and supplies of all kinds

belonging to the land and naval forces of Spain in the

Philippines and Guam, which property should remain

the property of Spain. It was agreed that pieces of

heavy ordnance, exclusive of field artillery, should

remain in their emplacements for six months, with a

right to the United States to purchase them if satis-

factory agreement as to value proved possible. The

same detail regarding the military property in Cuba

and Porto Rico was not necessary for the reason that

the evacuation commissions under the protocol had

already determined the line of demarcation between

the public property to be retained by the army of

Spain and that to pass to the United States. The

distinctions applied in the Philippines were substan-

tially the same as those applied earlier by the evacua-

tion commissioners in the other islands. Other por-

tions of Article 8 dealt with the transfer of archives

and public records, and with reciprocal rules for secur-

ing authenticated copies of such legal papers in Spain

or the islands as might be of value to the subjects of

either party.

The treaty of peace provided for two fundamental

personal rights of the inhabitants of the island terri-

authenticated copies of the contracts, wills and other instru-

ments forming part of notarial protocols or files, or which
may be contained in the executive or judicial archives, be the

latter in Spain or in the islands aforesaid."
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tories—religious liberty and choice of nationality

—

and also included adequate guarantees for the private

property of the inhabitants. Article 9 secured them

in the peaceful pursuit of their ordinary occupations,

commerce and professions. Article 8 provided that

the cession of territory should not " in any respect

impair the property rights which by law belong to

the peaceful possession of property of all kinds, of

provinces, municipalities, public or private establish-

ments, ecclesiastical or civic bodies, or any other as-

sociations having legal capacity to acquire or possess

property in the aforesaid territories, or of private

individuals, of whatsoever nationality such individuals

may be." Article 13 gave the same sanctity to copy-

rights and patents. Spanish literary, scientific and

artistic property was freed from import duties for ten

years. Another article (12) freed pending civil ac-

tions of private parties from interruption by virtue of

territorial transfers.^"

"""Art. II.—The Spaniards residing in the territories over

which Spain by this treaty cedes or rehnquishes her sover-

eignty shall be subject, in matters civil as well as criminal, to

the jurisdiction of the courts of the country wherein they

reside, pursuant to the ordinary laws governing the same, and
they shall have the right to appear before such courts and to

pursue the same course as citizens of the country to which
the courts belong.

" Art. 12.—Judicial proceedings pending at the time of the

exchange of ratifications of this treaty in the territories over

which Spain relinquishes or cedes her sovereignty shall be

determined according to the following rules.

" I.—Judgments rendered either in civil suits between pri-

vate individuals or in criminal matters before the date men-
tioned and with respect to which there is no recourse or

right of review under the Spanish law shall be deemed to be

final and shall be executed in due form by competent authori-
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The interpretation of these guarantees caused some

conflicts with the United States in both Cuba and the

PhiHppines. Several of the most interesting had refer-

ence to the effect of the change of sovereignty upon

the vitality of franchises granted by the Spanish

Government.

The case of the Manila Railway Company and that

of the Eastern Extension Australasia and China Tele-

graph Company involved the rights of two British

corporations under franchises granted by Spain which

conferred monopolistic rights in particular fields and

necessitated the payment of fixed subsidies. Under

such a concession the Manila Railway Company con-

structed a line from Manila to Dagupan in the island

of Luzon, a distance of about one hundred and thirty

ties in the territory within which such judgments should be
carried out.

" 2.—Civil suits between private individuals which may on
the date mentioned be undetermined shall be prosecuted to

judgment before the court in which they may then be pending,

or in the court that may be substituted therefor.

"3.—Criminal actions pending on the date mentioned before

the supreme court of Spain against citizens of the territory

which by this treaty ceases to be Spanish shall continue under
its jurisdiction until final judgment; but such judgment having
been rendered, the execution thereof shall be committed to

the competent authority of the place in which the case arose.
" Art. 13.—The rights of property secured by copyrights

and patents acquired by Spaniards in the Island of Cuba and
Porto Rico, the Philippines and other ceded territories, at the

time of the exchange of the ratifications of this treaty, shall

continue to be respected. Spanish scientific, literary and
artistic works, not subversive to public order in the territories

in question, shall continue to be admitted free of duty into

such territories for the period of ten years, to be reckoned
from the date of the exchange of the ratification of this

treaty."
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miles. The Spanish guaranty was eight per cent, per

annum upon the capital invested, which had been paid

by Spain in quarterly installments up to the time of

the war. After the treaty of peace the Manila Rail-

way Company entered a claim against the United

States upon the ground that by the assumption of

sovereignty the United States became bound to re-

spond to the obligations of Spain. The Australasia

and China Telegraph Company presented a claim which
^ offered no different legal aspects. It had laid cables

connecting various points in the Philippines with

Chinese ports, and early in the war the American

naval forces cut the cables and interrupted its service.

After the conclusion of peace the cable company

sought to force the United States to carry out the con-

tract under which Spain paid a subsidy.

Both claims were referred from the War Depart-

ment to the Attorney-General, who denied any legal

binding force to the claims on the ground that they

constituted a " general debt " and a " personal con-

tract " of the Spanish Government. He said on the

Manila Railway case :
" The contract was made by

Spain and partly for her own benefit; it was the in-

divisible personal contract of Spain and of the con-

cessionnaire . . . The concessions here in question are

executory contracts not concerning the public domain

owned by Spain, but containing many personal obliga-

tions of Spain and of other parties . . . The differ-

ence between them and what we conceive of as a

franchise seems to me to be an obvious one . . . There

is no rule of law to the effect that contracts made by

the old sovereignty for local and imperial objects shall
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be obligatory as such upon the new sovereignty."

The statement may have been good American law,

but it is less certain that it expressed the best opinion

and usage of international law.

Even the contention that the contract with Spain

was an indivisible personal contract, continuing and

executory and therefore not binding on the new

sovereign, had a ragged appearance, with somewhat

the aspect of a technical quibble. The principle that

the obligations of a government for local pacific pur-

poses attach to the new sovereign is too well recog-

nized to need citations from international authorities.

The American Peace Commission at Paris itself recog-

nized the principle. Whether the intention was to

cancel it by the payment of twenty million dollars is

another matter. That merely constituted a particular

way of avoiding an obligation which the very expedi-

ent devised tacitly recognized as the usage of nations.

The very fact that the agreement was continuing and

executory would perhaps class it outside of those

comprehended in the ones cancelled by a lump pay-

ment, but would leave it a local obligation none the

less. The Transvaal Commission appointed by Great

Britain in 1901 " to inquire into the concessions

granted by the government of the late African Re-

public " stated the rule of international law :
" Though

we doubt whether the duties of an annexing state

toward those claiming under concessions or contracts

granted or made by the annexed state have been

defined with such precision in authoritative statement

or acted upon with such uniformity in civilized prac-

tice as to warrant their being termed rules of inter-
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national law, we are convinced that the best modem
opinion favors the view that as a general rule the

obligations of the annexed state toward private per-

sons should be respected.''^"

Happily the Attorney-General concluded with a

recognition of a moral, if not a legal, obligation on the

United States to furnish relief, and in the claim of the

Eastern Extension Telegraph Company he recom-

mended action by Congress, and that body, " as an act

of equity and comity," reimbursed the owners for the

actual expense incurred in the repair of cables. Upon
the question whether the United States should pay the

subsidy, which Spain had by the terms of the conces-

sion agreed to pay, the Attorney-General advised that

the question of subsidy should be treated " as though

it was an original application made by a company

contemplating the construction of quasi public im-

provement."^'- In a similar manner the United States

recognized an equitable liability to the Manila Rail-

way Company .^^

Another analogous claim brought up the American

view of the obligations for the period of its control of

the island of Cuba. A British corporation held a con-

cession for a cable system there, and it demanded that

the United States protect it and assume the obliga-

tions of Spain. The Attorney-General decided ad-

versely to the claimants on the ground that the United

States was not the successor of Spain in Cuba, "but

merely an intervening power arranging the succes-

sion. ... It did not make the contract of concession.

" Moore, Digest, Vol. I, pp. 411-12.

"'The Law of Civil Government, p. 531.
" Moore, Digest, Vol. I, pp. 405-6.

18
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It is not the beneficiary receiving the benefits said to

accrue to the island from the cables, nor is it the island,

nor the locality to which the obligations are said to be

locally attached; neither does it appropriate to itself

the revenue of the island." On the other hand, the

exclusive privileges claimed under concessions from

Spain were upheld. The words of the Attorney-Gen-

eral were as follows :
" Concessions of this kind, which

carry with them exclusive rights for a period of years,

constitute property of which the concessionary can no

more be deprived arbitrarily and without lawful rea-

son than it can be deprived of its personal tangible

assets."

Two cases in Porto Rico brought about a stronger

recognition of the property rights in concessions. In

the instance of a concession for the use of water-

power it was stated by the Attorney-General that " if

at the time the Treaty of Paris took effect the appli-

cant had a complete and vested right to the use of

the waters of the River Plata, that right would be

respected by the United States." A like opinion was

given upon the application of a concessionary for a

tramway. In both Porto Rico and the Philippines

certain banks were enjoying exclusive banking privi-

leges under Spanish law—the exclusive right to issue

bank notes and, under regulations, to control the

amount of these in relation to the capital, etc. The

Philippine Commission denied any rights conferred by

the Spanish charter and advanced to an application of

the extreme doctrine of the Veazie Bank v. Fenno,
" that it was entirely competent for Congress to im-

pose any such tax as it saw fit, upon the issue of cir-
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dilating- notes by State banks, even though such a tax

should be prohibitive by reason of its amount."

If the rights of the banking companies were estab-

lished by bona fide franchises, it is hard to see why
they were not entitled to protection in these rights.

Franchises are property in Spanish law if not in Amer-

ican, and American courts recognize the law whence

they originate as the proper test of their character.^^

The treaty of peace guaranteed the security of prop-

erty rights, and under what seems a similar circum-

stance the Supreme Court declared :
" If the United

States were not content to receive the territory charged

with titles thus created, they ought to have made, and

they would have made, such exceptions as they deemed

necessary."^*

With respect to industrial property, such as patents,

copyrights and trademarks, the United States con-

strued its obligations to extend to such as were re-

corded in an insular registry or in the national registry

at the bureau of the union for the protection of indus-

trial property at Berne, Switzerland, requiring at the

same time a certified copy of the patent or of the cer-

tificate of registration of the trademark or copyright

to be kept in the office of the Governor.^"

In two instances the American authorities were

called upon to decide the property right in public

''le Pet. ig6, 198, 200; I Wall, 352; s Wall, 326; 11 How. 663.
'* U. S. V. Clarke, 8 Pet. 436. See the excellent article, " Are

Franchises Affected by Change of Sovereignty," Columbia Law
Review, April, 1903, Vol. Ill, p. 241. Magoon, Law of Civil

Government, gives legal opinion on these cases; Reports of

Attorney-General give opinions of that department and Re-

ports of Secretary of War contain narrative of claims.

"Magoon, The Law of Civil Government, p. 395.
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offices and the extent of the obligations of the United

States in Cuba in particular. The Countess of Buena

Vista and Dr. Don Gustavo Gallet Duplessis pos-

sessed jointly at the moment of the military occupation

of Havana the authority and emoluments of the office

of sheriff. The office under the Spanish system re-

sembled closely in function that of a marshal of a ter-

ritory in the United States, but at Havana it had been

hereditary in the family of the Countess of Buena

Vista since the year 1728, when it had been bought

at public auction. At a judicial sale in 1895, to satisfy

certain private indebtedness of the high sheriff, Dr.

Don Gustavo Gallet Duplessis purchased a one-half

interest in the emoluments of the office. The com-

plainants contended that the office was property be-

longing to them when the treaty of peace was ratified,

and that the action of the military government in

depriving them of their property contravened the pro-

visions of Article 8, which pledged the United States

to respect property rights in the islands relinquished

and ceded. The answer of the Secretary of War set

forth that the office was not property in the sense that

any rights to its authority or emoluments survived the

passing of Spanish sovereignty, and that any claim for

indemnity depended upon the personal contract with

Spain, whose obligations did not pass to the United

States with the transfer of sovereignty.^'

An office-holder in San Juan, Porto Rico, Antonio

Alvarez Nava, presented a claim for indemnity be-

" Magoon, pp. 194-209. Spain subsequently made provision

for loyal subjects of the former colonies, so that the pensions

once paid them were continued and in other cases new pen-
sions made available. Report of Premier Sagasta, May 11,

1901. See Foreign Relations, 1901, p. 475; Moore, Digest,

Vol. I, pp. 380-81.
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cause he had been deprived of the office of notary,

which he had purchased in 1896. He was in fact

deprived of his office before the conclusion of the war

by the commander of belHgerent forces in Porto Rico.

The island passed completely to the United States by

the treaty of peace. Article 8 stipulated for a mutual

relinquishment of all claims for individual indemnity

arising since the beginning of the Cuban insurrection.

This covered the case completely, and Antonio Alvarez

Nava had not the shadow of a legal claim against the

United States. The law officers maintained correctly

that in time of war the commanding officer is the sole

judge of existing military necessity, and cannot sub-

sequently be called to account by the enemy.^^

A more delicate matter, involving the attitude of

the United States toward property rights in the an-

nexed territories and promising to be a difficult agra-

rian dispute, was that of the disposition of the lands

of the friar orders in the Philippines. The property

of the friars involved about one third of the total

amount within the walls of old Manila and over four

hundred thousand acres of the best and most fertile

agricultural lands of the island, populated by a vast

tenantry of discontented native peasants. Without

adjudicating the vexed question of the legality of the

title of the friars to their lands, Governor Taft and

the Civil Commission, acting with the authority of

Congress, happily efifected the purchase of the lands

for the United States Government, and provided for

their sale to the tenants upon long, easy payments.^'

" Magoon, Law of Civil Government, pp. 454-57-
^ Message and Documents, Report of Governor Taft, 1903,

Vol. I, p. 592. The lands were paid for by Philippine gov-

ernment bonds at 4 per cent., payable in ten to thirty years.
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Article 7 of the treaty of peace dealt with the inter-

ests of American citizens as affected by the Cuban

insurrection and the war between Spain and the

United States. The property of American citizens in

Cuba suffered both from direct destruction and from

the interruption of its normal use during the insur-

rection. In many cases the owners had presented

statements of their losses to the State Department,

but the intervention interrupted the regular progress

of the diplomatic prosecution of the claims.

The American claims came up again in the nego-

tiations at Paris. The question was whether Spain

or the United States was under obligation to examine

and settle such as were valid. It has been a general

practice in the last hundred years to arrange the terms

of peace so that each state could assume all liability

for the claims of its own citizens.^^ The mode com-

mends itself in avoiding the possibilities of further

diplomatic differences at a time when feeling is myst

easily aroused. According to precedents numerous

enough to make that the only natural procedure,

Article 7 provided for a mutual relinquishment of all

claims of every kind, national or individual, from the

beginning of the Cuban insurrection.*" The United

"The United States has entered into such a settlement on

ten occasions, and domestic claims commissions have repeat-

edly been resorted to as a means of adjudication and dis-

tribution.

'""Art. 7.—^The United States and Spain mutually relin-

quish all claims for indemnity, national and individual, of

every kind, of either government, or of its citizens or subjects,

against the other government that may have arisen since

the beginning of the late insurrection in Cuba and prior to

the exchange of ratifications of the present treaty, including

all claims for indemnity for the cost of the war. The United
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States on its part agreed to "adjudicate and settle

the claims of its citizens against Spain " which were

relinquished by the previous clause. The clause

remained unexecuted for several years. Enormous
claims were involved, and great opportunity for fraud

existed.

Finally, on March 2, 1901, Congress authorized a

Treaty Claims Commission of five members " to re-

ceive, examine and adjudicate " the claims of Ameri-

can citizens against Spain for which the United States

was liable under the treaty of peace.*^ As a prelimi-

nary to its real work, the Commission devoted much
time and effort to formulating an interpretation of the

obligations of the United States. Leading American

authorities submitted exhaustive written opinions for

its guidance. The conclusions of the preliminary study

were stated in the form of eleven rules. They were:
" I. Under Article VII of the treaty of Paris, the

United States assumed the payment of all claims of

her own citizens for which Spain would have been

liable according to the principles of international law.

It follows, therefore, that the sole question before this

Commission is that of the primary liability of Spain,

which is not in any way enlarged by the agreement of

the United States to adjudicate and pay such claims.

" 2. Although the late insurrection in Cuba assumed

great magnitude and lasted for more than three years,

yet belligerent rights were never granted to the in-

states will adjudicate and settle the claims of its citizens

against Spain relinquished in this article."

" The commissioners were Ex-Senator W. E. Chandler,

Mr. Gerrit J. Diekema, Mr. James Perry Wood, Mr. Wm.
A. Maury, Mr. Wm. L. Chambers.
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surgents by Spain or the United States so as to create

a state of war in the international sense which ex-

empted the parent government from liability to for-

eigners for the acts of the insurgents.

" 3. But, where an armed insurrection has gone

beyond the control of the parent government, the

general rule is that such government is not responsible

for damages done to foreigners by the insurgents.

"4. This Commission will take judicial notice that

the insurrection in Cuba which resulted in intervention

by the United States and in war between Spain and

the United States, passed, from the first, beyond the

control of Spain, and so continued until such interven-

tion and war took place. If, however, it be alleged

and proved in any particular case before this Com-
mission that the Spanish authorities by the exercise

of due diligence might have prevented the damages

done, Spain will be held liable in that case.

" 5. As war between Spain and the insurgents ex-

isted in a material sense, although not a state of war

in the international sense, Spain was entitled to adopt

such war measures for the recovery of her authority

as are sanctioned by the rules and usages of interna-

tional warfare. If, however, it be alleged and proved

in any particular case that the acts of the Spanish

authorities or soldiers were contrary to such rules and

usages, Spain will be held liable in that case.

" 6. As this Commission has been directed by Cong-

ress to ascertain and apply the principles of interna-

tional law in the adjudication of claims of neutral

foreigners for injuries to their persons and property

caused by a parent state while engaged in subduing
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by war an insurrection which had passed beyond its

control, it cannot fail, in determining what are and

what are not legitimate war measures, to impose upon

the parent state such limitations as the consensus of na-

tions at the present day recognizes as restricting the

exercise of the right to remove all the inhabitants of

a designated territory and concentrate them in towns

and military camps, and to commit to decay and ruin

the abandoned real and personal property or destroy

such property and devastate such region.

" 7. Adopting, therefore, a wide and liberal inter-

pretation of the principle that the destruction of

property in war where no military end is served is

illegitimate, and that there must be cases in which

devastation is not permitted, it should be said that,

whenever reconcentration, destruction, or devastation

is resorted to as a means of suppressing an insurrec-

tion beyond control, the parent state is bound to give

the property of neutral foreigners such reasonable

protection as the particular circumstances of each case

will permit. It must abstain from any unnecessary

and wanton destruction of their property by its re-

sponsible military officers. When such neutral for-

eigners are included in the removal or concentration

of inhabitants, the government so removing or con-

centrating them must provide for them food and

shelter, guard them from sickness and death, and pro-

tect them from cruelty and hardship to the extent

which the military exigency will permit. And, finally,

as to both property and persons, it may be stated that

the parent state is bound to prevent any discrimina-

tion in the execution of concentration and devastation
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orders against any class of neutral foreigners in favor

of any other class or in favor of its own citizens.

" 8. Subject to the foregoing limitations and re-

strictions, it is undoubtedly the general rule of inter-

national law that concentration and devastation are

legitimate war measures. To that rule, aliens as well

as subjects must submit and suffer the fortunes of

war. The property of alien residents, like that of

natives of the country, when ' in the track of war,'

is subject to war's casualties, and whatever in front

of the advancing forces either impedes them or might

give them aid when appropriated, or if left unmolested

in their rear might afford aid and comfort to the

enemy, may be taken or destroyed by the armies of

either of the belligerents; and no liability whatever

is understood to attach to the government of the

country whose flag that army bears and whose battles

it may be fighting.

" If, in any particular case before this Commission,

it is averred and proved that Spain has not fulfilled

her obligations as above defined, she will be held liable

in that case.

" 9. It is the opinion of the Commission that the

treaty of 1795 and the protocol of 1877 were in full

force and effect during the insurrection in Cuba, and

they will be applied in deciding cases properly falling

within their provisions.

" 10. As to the first clause of Article VII of the

said treaty, wherein it is agreed that the subjects and

citizens of each nation, their vessels, or effects shall

not be liable to any embargo or detention on the part

of the other for any military expedition or other public
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or private purpose whatever, the Commission holds

that, whether or not the clause was originally intended

to embrace real estate and personal property on land

as well as vessels and their cargoes the same has been

so construed by the United States, and this construc-

tion has been concurred in by Spain; and, therefore,

the Commission will adhere to such construction in

making its decisions.

"11. But neither this particular clause nor any

other provision of the treaty of 1795 will be so applied

as to render either nation, while endeavoring to sup-

press an insurrection which has gone beyond its con-

trol, liable for damages done to the person or property

of the citizens of the other nation when found in the

track of war, or for damages resulting from military

movements unless the same were unnecessarily and

wantonly inflicted."*^

Several of these bear upon unsettled questions of

law and have an international interest. Rules i, 3,

4, 6, 7, and 8 are especially worthy of consideration.

Rules 3 and 4 give a definition of liability of the parent

state in time of an insurrection ranking between a

riot and a formal state of belligerency. The Cuban

insurrection had passed beyond the control of Spain.

It followed in consequence that Spain was not liable

to foreigners for the acts of the insurgents. The Com-
mission decided in effect that damages by insurgents

are the unavoidable but not unlawful consequences of

war, and that Spain would not have had any liability

for the payment of this class of claims. If, however,

it could be proved in any particular case that by due

"Sen. Doc. 25, 58 Cong., 2 Sess., p. s; North American
Review, May, 1906, p. 738.
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diligence the authorities of the parent state might

have prevented the alleged acts this immunity would

not be tolerable.

Rules 5, 6, 7, and 8 deal with the legality of the

concentration orders and formulate the principle that,

under certain limitations, concentration and devasta-

tion are legitimate modes of warfare where they serve

a military end. The limitations are : ( i ) the parent

state must furnish foreigners as reasonable an amount

of protection as the circumstances afford; (2) it must

abstain from the unnecessary and wanton destruction

of neutral property; (3) it must furnish foreigners

who are included in the concentration of inhabitants

with food and shelter, and it must protect them from

cruelty and hardship to the extent which the military

exigencies permit; and finally (4) it must not dis-

criminate against any class of foreigners in favor of

any other class or in favor of its own citizens. These

conditions fulfilled, the liabilities of a state toward

foreigners are satisfied. The effect of such rules was

to destroy any value at all in the vast majority of the

claims against the United States. As the claims

amounted to more than sixty million dollars the result

was well on the side of administrative economy and

approved itself to those who were not claimants. It

may be readily conceived, too, that the principles have

the endorsement of Spanish publicists. In fact, in

the entire litigation Spain was the real defendant.

Under the treaty of peace, Article 7, 1898, and the

act of Congress of March 2, 1901, it became the duty

of the Treaty Claims Commission to determine the

liabilities of the United States exactly as it would act
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were it sitting at Madrid, and to assert no pretensioas

on the part of the United States which it would not

allow Spain under the same circumstances.*^

Pressure was brought to bear on Congress by the

claimants to upset the ruling of the commissioners.

A bill to permit appeals to the Supreme Court and

secure a judicial interpretation of the obligations of

the United States passed the Senate, but was left with

the House Committee on Judiciary at the first session

of the fifty-ninth Congress.**

It is not correct, however, to say that the Com-

mission has reversed the previous conclusions of the

political department. The fact is that the validity of

the claims was never examined by the State Depart-

ment, and Spain was never asked to pay them or

even to acknowledge their validity. The United

States merely notified Spain that claims of such a

character had been recorded without endorsing them

in any manner.*' There is not the slightest evidence

that the United States would have supported the claims

had war not intervened and a treaty of peace taken

them outside of diplomacy.*'

" Cf. words of Lord Stowell in the case of the Maria,

where he said that it was the duty of the court " to determine

this question exactly as they would determine the same
question if sitting at Stockholm; to assert no pretentions on

the part of Great Britain which they would not allow to

Sweden in the same circumstances." North American Review,

Vol. 182, p. 743.
" Congressional Record, 59 Cong., i Sess., pp. 8973, 9063.

"H. Taylor, Former Minister to Spain, North American
Review, Vol. 182, p. 740.

*°The action of the Commission has been the subject of no

little magazine and newspaper controversy; Forum, Vol. 31,

p. 713; Vol. 32, p. 414; North American Review, February,

1905, March, 1906.
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With reference to the duration of the occupation

the treaty of peace used the words :
" Spain relin-

quishes all claim," etc., " and as the island is, upon its

evacuation by Spain, to be occupied by the United

States, the United States will so long as such occupa-

tion shall last assume and discharge the obligations

that may under international law result." The treaty

of peace was technically fulfilled when the military

forces of the United States took possession on January

I, 1899. During the period of occupation as long as

international obligations were duly observed by the

United States the treaty was properly executed. Article

4 was a concession to Spain to offset the heavy terms

exacted by the peace. The United States obligated

itself to keep the Philippines open to Spanish ships

and to those of its own citizens on the same terms.

Articles 5 and 6 treated of the release and return of

all prisoners of war held by either state and of the

evacuation of the ceded territories of the Pacific.

Articles 14 and 15 are consular and commercial clauses

similar to the provisions incorporated in all general

treaties of peace.*' In spite of repeated assertions to

""Art. 4.—The United States will, for the term of ten

years from the date of the exchange of the ratifications of the

present treaty, admit Spanish ships and merchandise to the

ports of the Philippine Islands on the same terms as ships

and merchandise of the United States.
" Art. S-—The United States will, upon the signature of the

present treaty, send back to Spain, at its own cost, the Spanish
soldiers taken as prisoners of war on the capture of Manila
by the American forces. The arms of the soldiers in question
shall be restored to them.

" Spain will, upon the exchange of the ratifications of the

present treaty, proceed to evacuate the Philippines, as well as

the island of Guam, on terms similar to those agreed upon
by the commissioners appointed to arrange for the evacuation
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the contrary, however, all Europe, and Spain in par-

ticular, expected the United States to prolong the

occupation indefinitely. The history of the two years

of military occupation is no part of the concern of

of Porto Rico and other islands in the West Indies under
the protocol of August 12, 1898, which is to continue in force

till its provisions are completely executed. The time within

which the evacuation of the Philippine Islands and Guam
shall be completed shall be fixed by the two governments.

Stands of colors, uncaptured war vessels, small arms, guns of

all calibers, with their carriages and accessories, powder,
ammunition, live stock and materials and supplies of all

kinds, belonging to the land and naval forces of Spain in the

Philippines and Guam, remain the property of Spain. Pieces

of heavy ordnance, exclusive of field artillery, in the fortifi-

cations and coast defenses, shall remain in their emplacements
for the term of six months, to be reckoned from the exchange
of ratifications of the treaty; and the United States may, in

the meantime, purchase such material from Spain, if a satis-

factory agreement between the two governments on the sub-

ject shall be reached.
" Art. 6.—Spain will, upon the signature of the present

treaty, release all prisoners of war and all persons detained

or imprisoned for political offenses, in connection with the

insurrections in Cuba and the Philippines and the war with

the United States.

"Reciprocally, the United States will release all persons

made prisoners of war by the American forces and will under-
take to obtain the release of all Spanish prisoners in the

hands of the insurgents in Cuba and the Philippines.

"The government of the United States will, at its own
cost, return to Spain, and the government of Spain will, at its

own cost, return to the United States, Cuba, Porto Rico and
the Philippines, according to the situation of their respective

homes, prisoners released or caused to be released by them,

respectively, under this article.

" Art. 14.—Spain will have the power to establish consular

offices in the ports and places of the territories the sover-

eignty over which has been either relinquished or ceded by the

present treaty.

"Art. 15.—The government of each country will, for the
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the present chapter.*^ From the first the temporary

character of the sojourn was emphasized.

In November, 1900, a Cuban convention met and

began the work of drafting a constitution. The more

difficult part of its work was the formulation of an

agreement with the United States as to the relations

of the two states. After a protracted discussion in

the Cuban convention a committee was appointed

which visited Washington in May, 1901, and entered

into direct negotiations upon the terms of settlement.

Congress had adopted the Piatt Resolution in the

form of an amendment to the Army Appropriation

Act, March 2, 1901, as an expression of its views

upon the essential parts of the future relations with

Cuba. The delegates reported back to the conven-

tion upon the character of the American proposals

and the temper of the American authorities. The

result was the final adoption of the Piatt Resolution

without modification on June 12, 1901. After the

establishment of an independent government in 1902

the Piatt Amendment or Resolution was embodied

term of ten years, accord to the merchant vessels of the other
country the same treatment in respect of all port charges,

including entrance and clearance dues, light dues and tonnage
duties as it accords to its own merchant vessels not engaged
in the coastwise trade.

" This article may at any time be terminated on six months'
notice given by either government to the other."

"For an estimate of the American administration of Cuba
from 1899-1902, see Whitcomb, La situation Internationale de
Cuba, Paris, 190S, ch. 3. The writer considers that the con-
duct of the United States was correct, appraises very highly
the work of General Wood in the reorganization of Cuban
industries and the reform of social conditions, and inciden-

tally criticizes England for the length of time during which
the occupation of Egypt has been continued.
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with minor verbal alterations in a treaty concluded on

May 22, 1903, and ratified on July i, 1904.*°

The compact contains seven articles, the first three

of which are the most important. Article i applies

the Monroe doctrine to Cuban relations. No govern-

ment of Cuba shall ever enter into a compact which

will impair independence or permit a foreign power

to obtain control of any part of the island by colonir

zation or by any other process. Article 2 was in-

tended to save Cuba from the pressure of debt-col-

lecting governments, and supplements the treaty with

Spain. At Paris the United States had refused to

assume the Cuban debt or to specifically pass it to

Cuba. In the new treaty Cuba was forbidden to

assume any debt to pay the interest upon which and

to provide a sinking fund for which the ordinary

revenues, after defraying the current expenses of

government, should be inadequate.

Article 3 recognizes that Cuba received her sov-

ereignty under a compact which, if violated, would

forfeit all independent sovereign rights. This is ac-

complished by defining the conditions of American

intervention in Cuba as follows

:

" That the government of Cuba consents that the

United States may exercise the right to intervene for

the preservation of Cuban independence, the main-

tenance of a government adequate for the protection

of life, property and individual liberty, and for dis-

charging the obligations with respect to Cuba imposed

by the treaty of Paris on the United States, now to be

assumed and undertaken by the government of Cuba."

" Compilation of Treaties in Force, 1904, p. 952.

19
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Article 3 constitutes what is probably the first in-

ternational agreement formally defining a right of

forcible intervention. By the compact with the

United States Cuba is bound to maintain a free stable

government and to fulfill her international obligations.

If she fails she recognizes a right of the United

States to help her to do so. Another article deals

with sanitation and makes it a duty to maintain

such sanitary conditions in her cities as would make
life safe there and in the neighborhood as well. This

merely supplements the other duty to protect life—

a

duty common to all sovereign states and intolerable

where ignored. Article 5 provides that the title to the

Isle of Pines should be left to future adjustment by

treaty.^"

Not one article of the agreement nor all of them

together constituted such a limitation on Cuban sov-

ereignty as to make Cuba in any sense a vassal state,

or a protectorate, much less a dependency, or even a

sphere of influence in the legal sense. Cuba became

a sovereign state without hindrance to normal foreign

intercourse and the exercise of all the prerogatives of

" Subsequently the American Government decided that the

island properly belonged to Cuba, and in 1902 Cuban authori-

ties were allowed to take possession of it along with other

Cuban territories, and American forces stationed there were
withdrawn. A treaty was then negotiated with the Republic

of Cuba in which the Isle of Pines was recognized as Cuban
territory, but the treaty has failed of ratification by the Senate.

The Supreme Court in the case of Pearey v. Stranahan decided
on April 8, 1907, that the island is not American territory.

See Whitcomb, La situation internationale de Cuba, pp. 139-

40; Moore, Digest, Vol. I, p. 536. Senate Document 105, 58
Cong., 2 Sess., pp. 118 ff.
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sovereignty." The failure of any state to fulfill the

same conditions prescribed in the treaty causes it to

forfeit all rights as a member of the community of

states. They are the essential elements of statehood

itself. The completion of Cuban independence in

1902 fulfilled the objects of the Spanish-American
war and executed the spirit and letter of the treaty of

Paris. The occasion of the recent intervention pro-

vided for in the Piatt Amendment is outside the scope

of this work. Incidentally it would seem to illustrate

the truth of a contention set forth by Spain in defense

of the form of autonomous government offered to

Cuba in 1897, namely, that the Cubans were unpre-

pared for more. Beyond this, recent experience has

shown the wisdom of the conditional restraint of the

Piatt Amendment, under which Cuba may continue in

the future to enjoy independence.

"" Consult the article by C. F. Randolph, Columbia Law
Review, Vol. I, p. 352, " The Joint Resolution of Congress
respecting the Relations of the United States and Cuba."
Whitcomb, La situation internationale de Cuba, ch. 5, com-
pares the situation of Cuba with the relation to Turkey of

Bulgaria under the treaty of Berlin and of Crete, but the

similarity is very slight. Cuba possesses the name and posi-

tion of an independent republic; the other cases cited are of

states tributary to Turkey in the clearest manner. Cuba con-

ducts its own foreign relations, the others have not been
allowed the privilege.
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question of the Maine, 85-86;

proposed by Spain for differ-

ences in peace negotiations, 245.

Armistice, between Spain and Cuba,

85-90; conclusion of, with

Spain, 229.

Austria-Hungary, representing Span-

ish interests in the U. S. jointly

with France, 1 16-17; no declara-

tion of neutrality by, 179.

Autonomy, form of, for Cuba, 67-

68; Cubans reject, 71.

Azcanaga, General, President of the

Spanish Council, 66,

Balloons, use made of, 151; rules of

international law applicable to,

I 52-53-

Belgium, declaration of neutrality,

125.

Belligerency, President Grant and
the recognition of, 19; pressure

in Congress for recognition of

Cuban, 26; effect of recognition

of, 38-40; when justified, 40-41.

Benito Estenger, decision of prize

court in case of, 171-72.

Bermuda, expeditions of, 48-49; de-

cision of court in case of, 49.

Bemabe, Polo de, requests passports,

100; alleged abuse of hospitality

by, 214.

Blanco, General, succeeds Weyler in

Cuba, 66; revokes the concen-

tration orders of Weyler, 66,

84; proclamation of armistice in

Cuba, 90.

Blockade, proclaimed, 109, 200, 202;

announced to neutrals, 124; as

a means of war, 137-41; crea-

tion of, without public procla-

mation, 201; military, 201; ac-

ceptance of declaration of Paris

on, 201; instructions to com-

manders on, 202; rules of law

on effective blockade, 202-3 5

effectiveness of, on Cuban coast,

203-5; decisions of courts on

adequate notification, 205 ; at-

tempts of neutrals to violate,

205 ff. ; suspension of, 232,

Bombardment, conduct of United

States regarding, 146-50; in in-

ternational law, 148.

Brazil, declaration of neutrality of,

186, 187, 188, 191, 195, 212, 215.

Buchanan, James, policy as President

on Cuban question, 17.

Buena Ventura, decision of Supreme
Court in case of, 132, 166-68.

Cables, cutting of, as a belligerent

act, 151 ; Convention of Paris

on, 151; treatment of neutral,

211-12.

Cambon, Jules, representation of

Spanish interests by, 219, 223,

224, 225, 244.

Campos, Marshal Martinez, recalled

from Cuba, 26.

Canada, alleged violation of neu-

trality by, 214.

Canal, effect of canal policy of

United States on Cuban rela-

tions, 20.

Captures, see Prizes.

Carlos F. Roses, decision of prize

court in case of, 173-74.

Castillo, Canovas del, President of

the Spanish Council, assassina-

tion of, 66.

Catalina, released under proclama-

tion of President, 165.

293
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China, declaration of neutrality by,

zS6, i88, 190, 191.

Cleveland, President Grover, opposi-

tion to recognition of Cuban
belligerency, 36; message of

December 7, 1896, 38; on sup-

pression of junta, 60.

Coaling, in neutral ports, 190 ff.

;

prevailing rules of war on, 192;

case of Spanish fleet at Port

Said, 193. '

Colombia, attempted seizure of Cuba,

15; declaration of neutrality of,

191-92.

Combatants, complaints against use

of savages as, 143-44; aeronauts

as, 153.

Commerce, effect of Cuban insurrec-

tion on United States, S7' prac-

tice of United States toward

enemy, 132; of Spain, 132; ef-

fect of blockade on belligerent,

^37-

Concentration, policy inaugurated,

27; employed by General Ewing
and General Bell, 28; obliga-

tions imposed on belligerents by,

29, 31; effect on population of

Cuba, 29-30; effect on attitude

of neutrals, 32-33; revocation

of, 66.

Contraband, declarations of neutral-

ity prohibited carrying, 195 ff.;

belligerent proclamations on,

196; conflicting views on, 198-

99.

Correspondents, status in interna-

tional law, 153, iss; conduct of

belligerents with regard to, 154-

SS.

Cuba, Spanish sovereignty guaran-

teed by United States, 14; at-

tempted seizure in 1825 by Mex-
ico and Colombia, 15; Ten Years'

War in, 18; Spanish government
of, 21; economic grievances of,

22-24; causes of insurrection

of 1895, 21 ff.; independence

proclaimed, 26; effect of concen-

tration on population, 29-30;

new constitution offered to, 67-

68; autonomy for, rejected, 71;

riots of Jan. 12 in, 71; revoca-

tion of concentration and meas-

ures for relief in, 84; armistice

proclaimed in, 90; rejection of

armistice by, 96 ; rupture of con-

sular relations before open hos-

tilities in, 115-16; employment
of insurgents in belligerent op-

erations in, 144; treatment of

prisoners by insurgents in, 159;

peace negotiations concerning

disposition of, 225, 227; com-

missioners for evacuation of,

232; question of debt of, 237-

40 ; terms of treaty regarding,

250 ; occupation of, by United

States, 257-59, 286-89; establish-

ment of independence of, 288-

91.

Curzon, Lord George, announcement

on Convention of Constanti-

nople, 190.

Declaration of neutrality, see Neu-

trality.

Declaration of Paris, accepted by

the United States,- 128-33; par-

tially by Spain, 133.

Declaration of war, the joint resolu-

tion of Congress regarded as a,

log; a formal retroactive, no,

114; in international law, iii-

12; in recent wars, 112-14; the

Supreme Court on the necessity

of, 115; protest of Spain against

retroactive, 146.

De Lome, Dupuy, publication of let-

ter criticising President McKin-
ley, 73; resignation of, 74.

Denmark, declaration of neutrality

of, 185, 187, 188, 190, 191.

Dewey, Commodore George, ordered

to the Philippines, 126; relations

with the German Asiatic fleet,

217-18; on situation of Spanish

forces in Manila, 222.

Diedrich, Admiral, non-neutral con-
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duct in the Philippines, 217-18.

Eastern Telegraph Company, claim

of, 212, 270-73.

Enemy property, see Prizes.

England, see Great Britain.

Filibustering, history of, during Cu-
ban insurrection, 42 ff. ; table of

cases, 43 ; expeditions of Laur-

ada, 46, 47, 50, S3, 57; of Ber-

muda, 48-50; expedition of

Horsa, So-53 ; of Three Friends,

56-57; conclusions on policy of

United States toward, 61.

Fish, Hamilton, proposes interven-

tion in Cuba, 19; suppresses cor-

respondence on Cuba, 19.

Fishing vessels, see Paqueta Hdbana
and Lola.

Foraker Resolution, 259.

France, representing Spanish inter-

ests in the United States jointly

with Austria-Hungary, 116-17;

declaration of neutrality, 125,

187, 188, 190, 192, 215; author-

izes Ambassador Cambon to rep-

resent Spain, 221.

Friars, settlement of the United

States with, 277.

Geneva, Convention of 1864 recog-

nized by belligerents, 157.

Germany, no declaration of neutral-

ity by, 179; treats coal as abso-

lute contraband, 198; Asiatic

fleet of, in Philippines, 217.

Gillett, Charles W., resolution for

exemption of private property

from capture, 177-78.

Gomez, Maximo, assigned to com-

mand of insurgent forces, 25

;

letter to Consul B arker on
Spanish armistice, 96.

Grant, Ulysses S., policy as Presi-

dent toward war of Spain in

Cuba, 18-19.

Great Britain, refusal to join United

States in intervention in Cuba,

1875, 19; attitude toward inter-

vention by Europe in March,

1898, 89; consul of, entrusted

with American interests in Hav-
ana, 116; represents American
interests in Spain, 116, 119;

declaration of neutrality, 125,

185, 187, 188, 190, 191, 198,

215; action on coaling of Span-

ish fleet at Port Said, 194;

grants passage of St. Lawrence
by revenue cutters, 215; case of

Somers, 216.

Guam, cession of, demanded by

United States, 235.

GuidOj decision of prize court in

case of, 170, 171.

GuUon, Pio, instructs Spanish min-

ister to ask for passports, 100;

notification to Europe of rup-

ture of diplomatic relations,

101 ; notification to neutrals of

war, 124.

Haiti, obligations to United States

under treaty of 1864, 181-82;

declaration of neutrality, 1 82,

185, 187, 191, 216.

Havana, riots in, 71.

Hobson, Richmond P., sinking of tlie

Merrimac in Santiago harbor

by, 139; exchange of as prisoner

of war, 158.

Horsa, expedition of, 50; decision of

Supreme Court in case of, 51-

53-

Insular cases, 262 ff.

Insurgency, recognition of Cuban,

34; rights and obligations of, 35.

Intervention, proposed by Hamilton

Fish in Ten Years' War, 19;

grounds set forth by President

McKinley in message, 92-93,

102; resolution of Congress for,

97-99; views of writers of inter-

national law on justifiable, loi-

4; application of principles of,

to events in 1898, 105-8.

Ireland, Archbishop, visit to Presi-

dent McKinley in favor of

peace, 89.

Isle of Pines, status of by treaty of

peace, 290.
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Italy, declaration of neutrality, 125,

190, 192, 216.

.Japan, declaration of neutrality of,

* i8s, 187, 190, 191, 216,

Jefferson, Thomas, on Cuban policy

of the United States, 15.

Juntas, formation of revolutionary,

25; the junta in New York City,

41-42; activities of, 46-58; com-

plaint of Spain against, 59.

Lafayette, release of, 205-6.

Laurada, expeditions of, 46, 47, 50,

SZ> 57; decision of court in case

of, 47, 48, 50, 55, 58.

Lee, Consul-General Fitzhugh, advice

on account of riots in Cuba, 72,

73; unpopularity in Cuba, 81;

leaves Havana, 116.

Leo XIII, see Pope.

Liberia, declaration of neutrality,

185, 216.

Lola, decision of prize court in case

of, 174-75-

McKinley, William, Cuban policy as

President, 65; message of 1897,

68; appeal to American people

for aid for Cubans, 70; pacific

influence after Maine disaster,

81; change in Cuban policy, 82;

receives the appeal of European
powers for peace, 90; special

message to Congress, 91-93; ef-

fect of message on policy, 94;

signs joint resolution for inter-

vention, 99; prepares ultimatum

to Spain, 99; special message

recommending declaration of

war, 109; proclamation of mari-

time law, 130; reply to peace

overtures of Spain by, 221; on

acquisition of Philippines, 241-

43; reference to Maine in De-

cember message, 247.

Mail steamers, practice of United

States as a belligerent toward,

131; decision in case of Panama,
168.

Maine, ordered to Key West, 72;

enters Havana, '^z'y disaster to.

76; investigation of causes and

reports of commissions, 76-77

;

legal aspects of disaster, 77-81;

effect of disaster on policy of

United States, 81; relation to

demands made by United States

upon Spain, 83; reference to,

247.

Manila City, see Philippines.

Manila Railway Company, claim of,

against the United States, 270-

IZ-

Manoubia, released after seizure on

charge of attempting to run a

blockade, 209.

Maritime law, proclamation of Presi-

dent McKinley on, 130 ff.; prin-

ciples of, recognized by United

States in prize court decisions,

175-78, 206-12,

Marti, Jose, relation to insurrection

of 1895, 24.

Mediation, terms of peace in Cuba

to be left to, of President Mc-

Kinley, 85; offer of Pope for,

86 ; attempt of six European

states for, 89.

Merrimac, sinking of, 139.

Mexico, attempted seizure of Cuba,

IS ; representing the interests

of Spain in the southwest, 117;

seizure of Spanish ships by, 194.

Miguel Jover, released under the

proclamation of the President,

165.

Miles, Major-General, invasion of

Porto Rico by, 221.

Mining, rights of nations in mining

harbors, 80.

Monroe Doctrine, influence of status

of Cuba on, 14.

Moore, Professor J. B., on United

States and Declaration of Paris,

129.

Navy, auxiliary, relation to priva-

teering, 133-37-

Netherlands, declaration of neutral-

ity of, 18s, 186, 187, 188, 190,
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191; action on coaling of Span-

ish fleet at Curacao, 193, 215.

Neutrality, effect of inhumanity of

belligerents on, 34; rules of in-

ternational law on declarations

of, 179-81; declarations of, 125,

181, 18s ff., 212-13, 215-16; ob-

ligations of, 182 ff.; charge

against Polo de Bernabe for

alleged violation of, 214.

Neutrality act, violations of, 46 ff.

;

principles o f interpretation es-

tablished by filibustering cases,

58.

Neutralization, attempt to establish

zone at San Juan, 126-27; of

hospital ships, 157; of transports

with prisoners, 158; status of

Suez Canal as to, 190.

Neutrals, part of, in insurrection of

1895, 25; effect of policy of con-

centration on attitude toward
Cuban insurrection, 34; rights

of, affected by war in Cuba, 37;
obligation of notification to,

123; sale of ships and supplies

by, 185; belligerent use of ports

of, 185; carrying of contraband

by, 195 ff.; capture of ships of,

205 ff.

Newfoundland, decision of prize

court in case of, 207-8.

Non-combatants, effect of concentra-

tion on Cuban, 29.

Norway, declaration of neutrality

by, 216.

Olinde Rodriguez, decision of prize

court in the case of, 206-7.

Ostend Manifesto, relation to na-

tional policy, 16.

Palma, Tomas E., letter of, on

causes of insurrection, 23-24.

Panama, decision of prize court in

case of, 168-70.

Paqueta Hdbana, decision of prize

court in case of, 174-75.

Paraguay, declaration of neutrality

of, 188; Temerario disarmed by,

1S9.

Paris, negotiations of peace trans-

ferred to, 224, 226; meeting of

peace commission in, 234; treaty

of, signed, 247.

Pauncefote, Sir Julian, spokesman
for European powers in appeal

for peace, go ; agreement for

passage of Saint Lawrence, 215,

Peace Commission, membership of,

224; meeting of, 234 ff.; treaty

of peace concluded by, 247.

Pedro, decision of prize court in case

of, 170, 171.

Philippines, employment of insur-

gents in belligerent operations

in, 144; treatment of prisoners

by insurgents in, 159; peace

negotiations concerning disposi-

tion of, 228; capture of Manila

in, 229; demand of peace com-
missioners of Spain as to, 234;
change of policy of United
States toward acquisition of,

241-43; cession of, 250.

Piatt Resolution," 288-90; legal ef-

fect of, 290.

Polk, James K., offer to purchase

Cuba, 16.

Pope Leo XIII, offer of services as

mediator, 86 ; action through

Archbishop Ireland for peace,

89.

Porto Rico, invaded, 126; peace

negotiations concerning, 225,

227; commissioners for evacua-

tion of, 232; cession of, 250-51;

transfer of, to United States,

260, 261.

Portugal, declaration of neutrality

of, 187, 192, 216.

Prisoners of war, conduct of United

States toward, 158-59; exchange

of, 160.

Privateering, rejected by the United
States, 128; right reserved by
Spain to issue letters of marque
for, 133; relation of auxiliary

naval service to, 133-37.

Prize, rules of war on taking enemy
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property as, 160-61, 163-64;

captures in Santiago harbor

claimed as, 163; recent practice

in war on, 164; captures by
United States as, 164 fF.; de-

cision of Supreme Court in case

of Buena Ventura claimed as,

166-68; case of Panama, 168-

70; cases of Guido and Pedro,

170-71 ; Benito Estenger, 171-

72 ; Carlos F. Roses, 1 73-74

;

Paqueta Habana and Lola, 174-

75; principles of law of, recog-

nized in war, 175-77; rejection

of resolution to exempt private

property from capture as, 177-

78; case of Lafayette, 205; of

Olinde Rodriguez, 206; of New-
foundland, 207-8; of Adula,

209-10.

Protocol of peace, conclusions of,

and terms, 225-27; legal force

of, 228.

Prussia, auxiliary naval force in

Franco-Prussian war, 134.

Rampolla, Cardinal, action in behalf

of the Pope, 86.

Reconcentrados, see Concentration.

Red Cross Society, service during

war, 157-58.

Relief, see United States.

Requisitions, use of, by United

States, 162.

Restormel, cargo condemned as con-

traband, 200.

Riots in Havana, Jan. 12, 1897, 71;

effect on Cuban policy of United

States, 71.

Roumania, declaration of neutrality

by, 2 1 6.

Russia, declaration of neutrality by,

187, 192, 198.

Sagasta, Praxedes Mateo, succeeded

Castillo as President of the

Spanish Council, 66.

San Juan, attempt to establish a

neutral zone at, 126.

Search, right of, restrictions im-

posed by the United States, 131.

Sherman, John, as Secretary of

State, 65 ; notification to neu-

trals of blockade by, 124.

Slaves, emancipation of, in Cuba, 21.

Somers, in British port during war,

216.

Soule, Pierre, attempt to force an-

nexation of Cuba, 17.

Spain, concessions in Cuba at close

of Ten Years' War, 20, 21;

government of Cuba, 21 ff,; fail-

ure to grant reforms, 24; vigor

of, in efforts to conquer Cuba,

26 ; protest against activity of

Cuba junta, 59; obligations to

suppress filibustering, 61; re-

form decrees extended to Cuba,

Nov. 25, 1897, 66; reply to Gen-

eral Woodford on intervention,

73 ; commission on the Maine,

76-77; concessions to United

States, 84; arbitration in the

Maine affair, 85; reply to Pope's

offer of mediation, 86; effort to

unite European states against

the United States, 89; armistice

proclaimed in Cuba by, 90; ef-

fect of special message of Presi-

dent McKinley on, 96-97; re-

gards ultimatum as declaration

of war, 100; entrusts interests

in U. S. during war to France

and Austria-Hungary, 116-18;

proposed decree of expulsion of

enemy's subjects, 119, 132-33;

attitude toward treaty relations,

119-20; modification of Declara-

tion of Paris in practice, 132-

33; rules adopted for enemy
commerce at outbreak of war

by, 132; auxiliary naval force

of, 13s; protests against bellig-

erent methods of United States

by, 146, 149, 151, 188, 204;

decree of, on contraband, 196,

199; preliminary peace negotia-

tions by, 220; protocol of peace

signed by, 226; protocol ratified

by Cortes, 227; view of status
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of Philippines held by, 231; Am-
erican terms of peace accepted
by, 247; ratification of treaty of
peace by, 248.

Suez canal. Convention of Constan-
tinople on, 189; Spanish fleet in,

190,

Sulus, acquisition of, by United
States, 256.

Sweden, declaration of neutrality by,

216.

Teller Resolution, 98, 259.

Temerario, charged with violation

of neutrality, 189.

Ten Years' War, in Cuba, iS-20.

Three Friends, expedition of, 56;
decision of court in case of, 56.

Torpedoes, use of in blockades, 139.
Treaty Claims Commission, conclu-

sions on concentration, 28-29,

107; necessity for, 278; act of
Congress for, 279; eleven rules

formulated by, 279-85.
Treaty of Peace, conclusion of, by

commissioners, 247; ratification

of, 247-48; terms of, 249 ff.,

266 ff., 278 ff., 286.

Treaty relations, effect of war on,

118; attitude of Spain to, 119-

22.

United States, policy of guarantee
of Spanish sovereignty in Cuba,

14; policy of annexation, 15;

humanitarian interests in Cuban
conditions, 18 ; recognizes in-

surgency of Cubans, 34; com-
merce of citizens of, destroyed,

36-37 ; neutrality of, during
Cuban insurrection, 41 ff,; con-

clusions on policy toward fili-

bustering, 61; relief to Cubans
by citizens of, 70, 82; effect of

riots on Cuban policy of, 71;

effect of De Lome letter on
policy, 75; resolution of Con-
gress on consular correspon-

dence, 75; investigation of the

Maine disaster, 76-77', effect of

Maine disaster on Cuban policy

of, 81 ; measures for national

defense, 82; change in policy

toward Spain, 83; demands
made upon Spain, 83-84; atti-

tude toward papal mediation,

87-88 ; change in policy indi-

cated by message of President

McKinley, 94-95; resolution of

Congress for intervention, g7~

98; ultimatum to Spain, 99;
opening of hostilities against

Spain, 109 ff.; acceptance of

Declaration of Paris for war,

128-32; rules adopted for enemy
commerce by, 132 ; auxiliary

naval force of, iz6-Z7', com-
plaint of Spain on use of false

flag by, 143; use of savages as

combatants by, 143-44; relations

with insurgents in Cuba and
Philippines, 144-46; bombard-
ments by, 146-50; cable-cutting

by, 151; prisoners of war taken

by, 158; prizes taken by navy of,

164 ff.; principles of prize law
recognized by, 175-77; rejection

of resolution for exemption of

private property from capture,

177-78; purchase of ships and
supplies from neutrals, 182-83

;

protest on violation of neutrality

of Paraguay, 189; proclamation

on contraband, 196-97; block-

ades by, 200 ff. ; captures of neu-

tral prizes, 205 ff.; destruction

of neutral cables by, 211; claims

of neutrals, 212-13; conditions

of peace proposed to Spain, 222-

23 ; protocol of peace signed by,

226; claim to Philippines by,

231 ; ratification of treaty of

peace by, 247-48; territorial ac-

quisitions of, 250 ff.; acquisition

of Sulus by, 256; occupation of

Cuba by, 257-59, 286-89; legal

status of newly-acquired terri-

tories of, 262-66; property claims

against, 270-77; settlement with
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friars by, 2.'^'^\ international ob-

ligations in. Cuba, 289-91.

Venezuela, declaration of neutrality

of, 216.

Virginius, effect of capture on rela-

tions of United States and
Spain, 19.

Warfare, violation of rules of, by
Cubans, 26; Weyler's policy of,

27-31', legal field of operations

of, 125-26; blockades as a

means of, 137-41; forbidden

means of, 141 ff. ;
protests of

Spain against conduct of United

States in, 146, 149, 151; rules

of, on private property, 160;

destruction of enemy property

by, 162.

Weyler, General Don Valeriano, as-

signed to command of Spanish

forces in Cuba, 26 ; policy of

concentration, 27 ff. ; recalled

from Cuba, 66.

Wireless telegraph, rules of law ap-

plicable to, 151, 155-57-

Woodford, General Stewart L., min-

ister to Spain, 65; notes to

Spanish Government, 69, 75, 79,

85 ; view on pacific intentions of

Spain, 86; on direct causes of

war, 88; on possibility of peace

with Spain, 89; to President

McKinley, 91, 95-96; directed

to cormnunicate the ultimatum

to Spain, 99; notified by Spain

of rupture of. diplomatic rela-

tions, 100.














